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OF ; 
CASES ARGUED AND DETERMINED 


IN 


THE SUPREME COURT : 


OF 


THE STATE OF LOUISIANA. 





EASTERN DISTRICT. 
NEW-ORLEANS, MARCH, 1830. 





HANSE & HEPP vs. NEW-ORLEANS MARINE AND FIRE 
INSURANCE COMPANY.* 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The expenses of the crew of a vessel, for their wages and provisions, during 
her detention at an intermediate port, to refit or repair injuries sustained 
on the voyage, from the time of her putting away for the port, and every 
other expense necessarily incurred during the detention, for the benefit of 
all concerned, are subjects of general average. 

In an action, against the insurers in which the assured claim the whole 
amount insured, or such proportion of the average loss as they have 
sustained, they may prove and recover a general average. 

The insured may sue the underwriters directly, without the amount being 
settled by the parties subject to the contribution as on a general average, 
especially when there is nothing else to contribute in settling the average 
but property for which the insurers are already liable. 

* This case was omitted to be reported in its proper place and time, through 


inadvertence. It is now given as an important case. 
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Eastern Dist. Where the error is in the amount of the sum found by the verdict, and 
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depends on calculation, the Supreme Court will correct it without 


setting the verdict aside. 


This is an action on a policy of insurance, to recover the 
amount insured on a steam-boat. 

The plaintiffs allege that they insured the sum of five 
thousand dollars, at the office of the defendants, on their 
steam-boat, called the Fair Star, her engine, tackle, 
apparel, &c., for the term of six months, commencing the 
5th March, 1828; the boat, engine, tackle, &c., being 
valued at twenty thousand dollars. That on or about the 
3ist of August or Ist of September, 1828, near Biloxi, the 
boilers of the boat cracked and bursted, by which her value 
was destroyed, and damage done to her engine, tackle and 
materials to the sum of ten thousand dollars, and more than 
fifty per cent. on the sum insured; that said damage and 
injury was caused by the winds, waves and fire, and other 
perils insured against ; the sea, before and at the time of said 
loss and damage running high, which caused the boat to 
fetch and roll excessively. They further allege, that as 
soon as the loss and damage was known, the boat was 
abandoned to the insurers. That said boat, engine, tackle, 
&c., sustained an averdge loss of ten thousand dollars, in 
consequence of the perils insured against: wherefore they 
pray, that the defendants be adjudged to pay to them the 
said sum of five thousand dollars, or their proportion of such 
average loss and damage as has been sustained, and which 
they allege amounts to five thousand dollars; and for such 
other relief as the case requires. 

The defendants admitted the execution of the policy sued 
on, and pleaded a general denial ; they denied especially that 
any eyent had happened which could make them liable. - 

The policy is dated the 5th of March, 1828, and declares 
that “ Hanse & Hepp, as well in their own name as for and 
in the name of every other person to whom the same may 
appertain, doth make assurance, and cause themselves and 
every of them to be assured, lost or not lost, at and from —=, 
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upon the body, engine, tackle, apparel, &c., of the good Easreny Disr. 


steam-boat Fair Star,” &c. The said boat, engine, tackle, 
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&c.; for so much as concerns the assured by agreement sansz & uxer 


between the assured and assurers in this policy, are and shall 


vs, 
N. 0, MARINE 


be valued at twenty thousand dollars, without any farther 4*?¥#EINs. co. 


account to be given by the assured to the assurers. Touching 
the perils which the assurers are content to bear in the 
voyage, they are of the river and fire, and all that shall have 
or come to the hurt, detriment or damage of the said steam- 
boat, engine or any part thereof. And in case of loss or 
misfortune, it shall be lawful for the assured, &c., to sue, 
labor and travel for, in and about the defence, safeguard and 
recovery of said steam-boat, &c., without prejudice to this 
insurance ; to the charges whereof, we, the insurers, will 
contribute according to the rate and quantity of the sum 
herein insured. We, the insurers, are contented to bind the 
capital stock of the New-Orleans Marine and Fire Insurance 
Company to the assured, &c., at the rate of six per cent. for 
six months; and in case of loss, the assured are to abate two 
per cent., &c. 

“ Memorandum. It is agreed, that the assured are not to 
abandon on account of the steam-boat grounding or being 
otherwise detained. Also, that the said steam-boat is war- 
ranted by the assured free from average under fifteen per 
cent., unless general. And when a simple average loss shall 
be on account of repairs, &c., the assurers shall be answerable 
for only two thirds of the expenses of reparation, or replacing 
the property lost; the other third being considered as the 
general difference of value between new and old materials. 

“Warranted stiff, stanch, sound, in good condition, sea- 
worthy and well found in all things necessary for the above 
named voyage, at the time of her departing from the port or 
place first above named. 

“Five thousand dollars on the hull and materials of the 
above boat ; to run as a regular packet from this place (New- 
Orleans) to Mobile, Pensacola and all intermediate places 
on the lakes, for six months from this date (March 5th, 
1828 ;) valued as above. 
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“ Five thousand dollars is already insured by this company, — 
five thousand dollars by the Mississippi office, five thousand 


uanse & uEre Collars by the Louisiana State Insurance office.” 


vs. 
N. 0, MARINE 


‘ The evidence showed that the boat left. Mobile the,31st 


ANDFIREINS.CO. Ayoust, 1828, at mid-day, for New-Orleans, being the last 


trip she could make within the policy, with strong gales and 
occasional squalls. She labored heavily from the swell and 
rolling of the sea, and about seven o’clock, P. M., the packing 
of the cylinder flew out, which caused her to come to. The 
hands were employed in repacking the cylinder, and the winds 
and sea increasing. On the Ist of September, about seven 


~ o'clock, A. M., being near the bay of Biloxi, the packing again 





blew from the cylinder ; but the boat succeeded in getting up 
to the bar, came to anchor, landed some way-passengers 
at Biloxi, and packed the cylinder anew. She raised steam 
and got in readiness to proceed; when a sudden explosion of 
steam took place, which filled the hold with heat and vapor. 
On examination, it was discovered the outer starboard boiler ° 


‘was rent near two feet, which rendered it impracticable to . 


proceed. The mail and passengers were sent in a boat to 
New-Orleans, and to inform the owners of the accident and 
procure an engineer and materials requisite for repairs. On 
further examination, it was found the larboard outer boiler 
was cracked, and leaked so as to prevent being filled. The 
engineers finally concurred in opinion that it would be 
impossible to refit the boilers for use, without taking them 
out, if even then. On the 29th September, the boat and her. 
machinery was towed, with the assistance of the schooner 
Emblem, into the bayou St. John, to the bayou bridge. 

A survey of the boat and machinery was had at the 
instance of the plaintiffs, by the port wardens of New-Orleans, 
assisted by a master shipwright and two engineers, who 
state in their report: “Having examined minutely the 
boilers, two of which were moved forward to the fore 
hatches for light, and the others remaining in their beds, 
room sufficient being left by the removal of the others to 
allow them to be perfectly examined, found them all five 
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completely worn and burned out ; the substance of the iron entirely Fasten Dist. 


destroyed by salt, mud and corrosion,” &c. 


March, 1830. 


The testimony was contradictory, as to the charge of uansx & ner 
negligence of the captain and engineers. The experts who y, «ai 
examined the boilers afterwards, say, they must have been 4%? ¥!*#18S. co. 


red hot, and nearly without water, when they exploded. An 
engineer who examined them, says the iron was rotten ; that 
he could sink his hammer through it. It was in proof, 


that new boilers were procured before the boat was fit for 


service again. 

The engineers estimated the loss to the owners in repairing 
the boat, at seven thousand dollars, The old materials on 
hand and retained .by the owners, were valued at two 
hundred dollars. The bill of expenses, including the wages 
and provisions of the boat, officers and crew, also including 
an item of four hundred and twenty-seven dollars, paid to 
a Mr. Wood for attending the boat nine or ten months after 
she was brought into the bayou St. John, amounted to one 
thousand six hundred and eleven dollars and twenty-three 
cents. 

The cause was submitted to ajury. At the close of the 
trial, the counsel for the defendants moved the court to 
charge the jury, that the wages and provisions paid and 
consumed during a delay to repair, or after the accident, in 
case she does not repair, were not chargeable to the insurers, 
under a partial loss on the “hull and materials” of the 
vessel. The court refused the charge, and a bill of exceptions 
was taken to the refusal. ; 

A further charge, that “the insurers were not liable for 
losses or accidents occasioned by the negligence and mis- 
management of the insured or their agents,” was required ; 
but the judge refusing, his refusal was excepted to. 

The jury returned a verdict of one thousand and eighty- 
three dollars for the loss, and five hundred and sixty-two 
dollars and forty cents for expenses; in all one thousand six 
hundred and forty-five dollars and forty-five cents; which, 
upon motion, was set aside, and a new trial ordered. 
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At the second trial, the same eyidence was before the jury, 
Two bills of exception were taken by the defendants’ counsel, 


HANSE & EPP similar to those on the first trial, and are stated in full in the 


v8. 


-N. 0. MARINE 
AND FIRE INS, CO, 





opinion of the court. The jury returned a verdict of one 
thousand five hundred and fifty dollars for the plaintiffs, with 
interest from judicial demand, which was confirmed by the 
judgment of the court. 








The following, entitled “ plaintiffs’ estimate,” is in the 
papers of the suit : 

Engineers’ estimate of repairs is.........-..-... $7,000 
One third deducted, new for old,............... 2,333 

: , 4,667 
Expenses for wages and asiiaiiti excluding $427, 1,184 
5,851 

The defendants only being liable for one fourth, . . .$1,463 


The defendants being dissatisfied with the verdict and 
judgment, appealed. 


Lockett, for the plaintiffs, contended : 

1. That this was a case of general average, in which the 
defendants were directly bound to the insured for the amount 
of the loss. Suppose a ship in ballast at sea, owned by one 
person, encounters a storm which requires her to cut away 
her masts voluntarily, to save the vessel, and puts into 
an intermediate port to repair. She is detained to make 
these repairs, and keeps the crew on wages and provisions ; 
what kind of loss would it be? It is the very definition of a 
general average. 

2. But it is objected, that there is no cargo, no freight and 
but one owner ; consequently, there can be no contribution 
and no general average, and the underwriters are therefore 
not bound to pay. In answer to this, suppose the ship were 
insured by four companies, each five thousand dollars, and 
the loss, including wages and provisions, is four thousand 
dollars, would the insurers contribute each one thousand 
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dollars, to pay this loss of four thousand dollars? Can there Eastern Dist, 


be any doubt about this? Here would be a voluntary sacri- 
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fice and a contribution, the very essence and definition of a wansz & ure 


general average. 
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3. But the loss may be called by what name the defendants’ 4" #1Rz 15s. co, 


counsel pleases ; it is still a loss. If the ship had perished, 
there would have been a total loss, and the insurers would 
have been bound to pay the full value, to wit: twenty 
thousand dollars ; each insurance five thousand dollars. 

4. In the case before the court, the boat was insured by 
three insurers when the accident happened, which required 
her to stop at an intermediate port, and repair. The, injury 
sustained was by one of the perils insured against, by which 
the insurers were bound to make good the damage. If she 
had been totally lost, they would have been bound for the 
entire insurance on her. 

5. But suppose it only to be a partial loss, we are com- 
pletely sustained by the authorities. A particular average 
is called partial loss, and the insurers are liable to pay the 
damage happening to the thing insured, or the expenses 
incurred exclusively on its account and occasioned by the 
perils insured against. Phillips on Insurance, 369. 

6. The cases cited by the defendants sustain the plaintiffs. 
A case from 11 Johnson, is relied on: in that case, insurance 
was effected on the ship Orbit, from New-York to Liverpool 
and back to the United States. The vessel, on her outward 
voyage, sustained considerable injury, so that on her arrival 
at Liverpool she was put into dock, and remained four or five 
months. On suit being instituted for the wages and provi- 
sions of the crew during this time, it was held that these 
expenses were incurred before the vessel arrived at her port 
of discharge, and were necessary for the prosecution of the 
voyage. 11 Johnson, 320. 1 Caines, 537. 2 Ibid., 263. 

7. In the present case, the crew remained on board to take 
care of the boat, and their wages and provisions form as fair 
a claim to reimbursement as any other expense incurred. 
See also Boulay-Paty, vol. 4, 12. 
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Eastern Dist.. Strawbridge, for the defendants, contended : 
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1. That the judge a quo erred in refusing to instruct the 


uaNsE & neve jury that the insurers were not liable for losses occasioned by 


v8. 
N. 0. MARINE 


the negligence or mismanagement of the insured or their 


ANDFIREINS. CO. agents, unless so expressed in the policy. In consequence of 


this refusal, the jury retired, not to consider whether the 
accident and loss happened by the negligence or misconduct 
of the plaintiffs’ agents, but merely to settle the amount for 
which the defendants are to be made liable: a mere inquest © 
of damages. 

2. The testimony clearly shows, that there was negligence 
and mismanagement. The boilers were suffered to become 
empty and red hot, which was evidently the principai cause 
of the disaster ; none can say the jury could not have found 
proof of negligence. 

3. The plaintiffs rest their case and right to recover wages 
and provisions in this action, on the clause in the policy 
which says the insured may sue, labor and travel for, &c. 
in case of loss, &c. If by this they mean we are to contri- 
bute to expenses for the general benefit, it is admitted ; but 
if we are’ to be liable for expenses properly chargeable to 
another subject as to the vessel or freight, or for expenses 
not customarily chargeable to the ship, we deny their right to 
recover. 

4, It has been a matter of debate among judges, whether 
wages and provisions were allowable even in a case of general 
average. It was argued from the bench that they were not, 
but that they were a charge on the freight, and that the 
underwriter on freight was to bear the loss. 2 Caines, 
266,279. 4 Dallas, 247. 

5. It has also been decided, that these charges were not a 
partial loss on the freight. 2 Binney, 547. And it is 

‘remarkable that all these cases, as well as those quoted in 
the argument at bar, concur in the opinion that they are not 
chargeable to the ship. 

6. Usage affects the construction of the policy. Phillips on 
Insurance, 14. No clause is found which can make an 
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underwriter on a ship liable for losses on the cargo, or vice Eastern Dist. 
: March, 1830. 
versa; and vet this happens every day, by contribution to 








general average. The whole system of contribution, what — HEPP 
losses or expenses are to be contributed for, what property yw. o. marme 
and in what proportion the contributions are to be made, “*?**™*!%* ©: 
rests on usage; and in every case cited, is an authority to 
show that wages and provisions are not, by commercial 
usage, a charge against the ship in partial loss, either as 
expenses or otherwise. . 

The counsel for the plaintiffs seems to think the clause 
authorizing in case of loss, the insured to sue, travel and labor 
for, &c., is peculiar to this policy, and that it has never been 
the subject of examination, and that it is an express authori- 
zation for him to recover. See the following cases on this 
subject. 7 Johnson, 422 and 432, and the cases therein cited. 
1 Connecticut Reports, 243. 7 Cranch, 419. 





Porter, J., delivered the opinion of the court. 

This action is brought on a policy of insurance, executed 
by the defendants on the steam-boat Fair Star, her engine, 
tackle, &c., for the sum of five thousand dollars, the one 
fourth of her value. The petition charges the loss of ten 
thousand dollars by the bursting of the boilers, caused by the 
winds, waves and other perils insured against; and alleges : 
that an abandonment was made to the company, who by 
reason thereof, have become liable to pay the sum of five 
thousand dollars, with interest and costs. 

The petition further alleges that the boat, engine, tackle 
and materials, have sustained an average loss and damage to 
the amount of ten thousand dollars, in consequence of the 
perils insured against, and it concludes by a prayer for the 
condemnation of the defendants in the sum of five thousand 
dollars, with interest and costs, or their proportion of such 
average loss and damages as the petitioners have sustained. 

The general issue was pleaded, and the cause submitted 
to a jury, who found a verdict in favor of the plaintiffs for the 
sum of one thousand six hundred and forty-five dollars and 
forty cents, with interest from judicial demand. This verdict 

2 
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Eastern Dist. was set aside on application of the defendants, and a new 
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trial granted. The jury who passed on it the second time, 

gave a verdict in favor of the petitioners for the sun ef one 

thousand five hundred and fifty dollars, with interest. On 

’ this finding, the court below rendered judgment for the sum 
just stated, with interest from judicial demand. The 
defendants. made an unsuccessful attempt to obiain a new 
trial, and appealed. 

There are two bills of exception, which present the 

‘ questions of law on which the case has been litigated. One 
is, to a refusal of the court below to charge the jury that the 
insurers were not liable for losses occasioned by the negli- 
gence or mismanagement of the insured or their agents, 
unless so expressed in the policy. 

A great deal of research has been exhibited by the counsel 
on both sides, in the discussion of this question, but we do 
not find it necessary to express an opinion on it. The evi- 
dence is spread on the record, and we are unable to discover 
any thing in it which authorizes an allegation of this kind, or 
which could have required the application of the doctrine on 
which the appellants rely. It would be improper, therefore, 
to remand the cause to obtain the opinion of the judge a quo 
on an abstract question, not necessary to the decision of the 
case. 

The other bill of exception isin the following words: “ At 
the trial of this cause, the counsel for the defendants moved 
the court to charge the jury that the wages and provisions 
paid and consumed during a delay to repair, or after the 
accident in case she does not repair, were not chargeable to 
the insurers, under a partial loss on the hull and materials of 
a vessel; and the court refusing so to charge them, the 
defendants tendered their bill of exception,” &c. 

We will first examine the question, whether the insurers 
are responsible for the wages and provisions of the crew 
during the time the vessel remains in an intermediate port 
for repair, and then see whether there was error in the judge’s 
not giving the particular charge called for; and if there was, 
what should be the effect of it. 




















may be considered 
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According to the principles adopted in the English courts, 
the expenses of the crew for their wages and provisions 
during the detention of the vessel to refit, are not subjects of 
general average; and the non-liability of the insurers to 
reimburse them, seems well established in that country, 
notwithstanding some doubts expressed by writers on this 
branch of maritime law. 

In one case, which came before the court of king’s bench, 
the reasoning of the chief justice would, seem to show the 
propriety of admitting them as a charge against the insurers, 
for he is reported to have said, “if the return to port was 
necessary to the general safety of the whole concern, it seems 
that thé expenses unavoidably incurred by such necessity, 
as the subject of general average.” 
Subsequent decisions, however, have not carried out the 
doctrine to the extent contended for in this case by the 
appellees. Parke on Insurance, 174. 2 Condy’s Marshall, 
720. Hughes on Insurance, 290, 292. Beames, 166. Benecke 
on Indemnity, 462. Abbott on Shipping, (ed. 1829,) 349. 
3 Maule § Selwyn, 482. 4 Ibid., 141. 2 Barn. & Cres., 805. 

In France, such charges were reputed general average if 
the vessel was hired by the month; but if hired by the 
voyage, the expense was borne alone by the ship, as a 
particular average. Valin vehemently contested the justice 
of such a distinction, and the commission charged with the 
preparation of the late code of commerce of that country, 
abolished it by the work which they drew up for legislative 
adoption. On the representations, however, made by the 
tribunal of commerce of Havre, it was established, and is now 
the law of that portion of the continent of Europe. Emeregon, 
vol. 1, 539 and 625. Pothier, Traité du Chartre Partie, No. 85. 
Boulay-Paty, vol. 4, 452 and 454. 

The Law Merchant of the United States is contrary to 
that of England, on this point, and does not recognize the 
distinction of the French jurisprudence. With us, it appears 
well settled that the wages and provisions of the crew, from 
the time of putting away for the port, and every other 
expense necessarily incurred during the detention for the 
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The expenses 
of the crew of a 
vessel, for their 
wages and pro- 
visions, during 
her detention at 
an intermediate 
port, to refit or 
repair injuries 
sustained on the 
voyage, from the 
time of her put- 
ting away for the 
port, and every 
other expense. 
necessarily in- 
curred during 
the detention, 
for the benefit 
of all concerned, 
are subjects of 
general average. 
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In an®action 
against the in- 
surers, in which 
the assured claim 
the whole a- 
mount insured, 
or such propor- 
tion of the ave- 
rage loss as they 
have sustained, 
they may prove 
and recover a 
general average. 

The insured 
may sue the un- 
derwriters  di- 
rectly, without 
the amount be- 
ing settled by 
the parties sub- 
jeet to the con- 
tribution as on a 
general average, 
especially when 
there is nothing 
else to contri- 
bute in settling 
the average but 
property for 
which the insur- 
ers are already 
liable. 
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benefit of all concerned, are subjects of general average. 
The reasoning of justice Sewell, in delivering the opinion of 
the Supreme Court of Massachusetts, appears to us to express 
with clearness and correctness the grounds on which such a 
rule has been established. ‘ A liberal construction,” says 
he, “in this respect, appears conducive to the interest of the 
insurers in the benefit they derive from every reasonable 
precaution against impending and extraordinary risks, such 
as the continuing at sea with a vessel disabled in her sails 
and rigging. By rendering all concerned liable in a general 
contribution to defray the extraordinary expenses of seeking 
a port, and of the detention there to refit, the hazard of 
opposing interests is avoided, and a security common to all 
concerned is purchased, as it ought to be, at their common 
risk and expense.” Phillips on Insurance, 348. 4 Massachu- 
setts Reports, 548. .7 Ibid., 365. 3 Kent’s Commentaries, 250. 
4 Dallas, 246. 2 Binney, 547. 2 Washington’s Circuit Court 
Reports, 226. 2 Connecticut Reports, 239. 

Having thus ascertained the liability of the defendants for 
the wages and provisions of the crew, during the period the 
steam-boat was detained at Biloxi, our next inquiry is 
whether the plaintiffs can recover them in the present action. 
The petitioners demand judgment against them for five 
thousand dollars, the whole amount insured, or their propor- 
tion of such average loss and damage as the plaintiffs might 
have sustained; which average loss, however, they aver 
amounts to five thousand dollars. Under these allegations, 
we think the plaintiffs could properly prove a general 
average. We are not aware what other objection could be 
made to the action, except that of the amount not being 
settled by the parties subject to the contribution, before 
recourse was had on the insurers. 

But, although the decisions are somewhat contradictory 
on this point, we apprehend that the insured may do so, in a 
case like that before the court, where it is not shown there 
was any thing else to contribute in settling the average, but 
property for which the defendants are responsible. 7 Johnson, 
412. Phillips on Insurance, 353. 4 Binney, 502. 1 Caines, 196. 
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Under this view of the case, we cannot see what object, Eastern Disr. 
useful to the defendants, could have been obtained by icons cera 
claiming the instructions from the judge a quo, that the axse & uerr 
defendants were not responsible on a partial loss. Admitting wy, o, "MARINE 
they are not, if they were so on a general average, it is ““?7™*'** 
immaterial how the judge charged the jury on this point in 
relation to what his opinion was requested. 

There remains for our consideration the amount found by Where theer- 
the jury. On questions of fact, we rarely interfere with the vedio es 
decision of the country. If we do so on this occasion, it is jhe. ao = 
because taking every loss proved at the highest rate esta- —— — 
blished by the evidence, the verdict is for too large a sum. preme ' Court 
The error, therefore, being one of calculation, it behooves us gp 
to correct it. Taking the estimate of the engineers at seven ‘he verdictaside 
thousand dollars, and deducting from it one third of the 
difference between new materials and old, we have four 
thousand six hundred and sixty-six dollars. To this must 
be added the amount of expenses (deducting the charge for 
attendance on the boat after her arrival in New-Orleans four 
hundred and twenty-seven dollars and fifty cents, leaves 
one thousand one hundred and eighty-three dollars and 
seventy-three cents,) which added to four thousand six 
hundred and sixty-six dollars, gives five thousand eight 
hundred and forty-nine dollars and seventy-three cents. 

From this must be deducted one fourth of the value of the old 
materials, fifty dollars, and we have five thousand six 
hundred and forty-nine dollars and seventy-three cents, of 
which the defendants are responsible for one fourth, that is, 
one thousand four hundred and forty-nine dollars and ninety- 
six cents; from which two per cent. is tode deducted according 
to a clause in the policy, and the balance will be one thousand 
four hundred and twenty dollars and ninety-eight cents, for 


which the plaintiffs are entitled to judgment. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and the verdict set aside; and it is further ordered, 
adjudged and decreed, that the plaintiffs do recover from the 
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defendants the sum of one thousand four hundred and twenty 
dollars and ninety-eight cents, with costs in the court of 
the first instance ; those of the appeal to be borne by the 
appellees. 











POOL VS. BROOKS ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTICT, THE JUDGE 
THEREOF PRESIDING. 


A judgment of the Orphans’ Court in Mississippi, rendered contradic- 
torily with the guardian of a minor, decreeing a balance due to the 
former guardian, on a settlement of his accounts, is primd facie evidence 
of this claim, in an attachment suit against the property of said minor in 
this state. 

Where a minor, with his guardian, resides out of the state, but has pro- 
perty within it, he may be sued by attachment, with the appointment of a 
curator ad hoc to defend, in the District Court, without the appointment 
of a tutor here. 

Where minors under the age of puberty, with their tutor, had left the 
state, but inherited property in it: Held, that the District Court had no 
jurisdiction of an action by attachment against the inheritance of the 
minor for a debt of his mother’s succession, even when a curator ad hoc 
was appointed to defend. , 

But if a minor resides with his guardian or tutor, in this state, he is suable 
in the District Court, ifin possession of his property, after partition, for a 


debt due by himself, and not by a succession. 


This is an action founded on a judgment of the Orphans’ 
Court of Mississippi, decreeing a balance due to the plaintiff 
of five hundred and sixty dollars and forty-five cents, as the 
former guardian of the defendant, Brooks. The suit is 
brought against the defendant and his present guardian, 
Gilmore, both residing in the state of Mississippi, by 
attaching property of the minor in this state for the amount 
of the debt due by him. 

The plaintiff alleges that the defendant, Gilmore, has 
removed the property of his ward into this state, and within 
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the jurisdiction of the court; and which he prays may be Eastern Disr. 


attached, to satisfy his claim, and that he have judgment 
accordingly. 

The court appointed an attorney at law to represent the 
absent defendants. 

The attorney for the defendants excepted to the action, Ist, 
Because the minor is unable to appear in court without his 
tutor or guardian, and it was the duty of the plaintiff to have 
had one appointed. 2d. There being no person in the state 
legally appointed to administer the property of the minor, it 
could not be attached, and the District Court had no 
jurisdiction of the case. 

He opposed the further plea of nul tiel record to the action, 
as founded on the judgment of the Orphans’ Court of Missis- 
sippi, that it was obtained ex parte, and is a nullity. The 
attorney for the absent defendants further answered, and 
alleged various defects in the proceedings in relation to the 
attachment. 

After the pleadings were made up, and the cause at issue, 
on the application of the plaintiff’s counsel, the attorney for 
the absent defendants was also appointed by the court curator 
ad hoe to the minor, to which the attorney objected, as 
coming too late. 

The curator ad hoc excepted to the service of the attach- 
ment as defective, and that a curator ad hoc should have been 
appointed in the first instance, which was overruled. 

An answer was then filed to the merits, similar to the one 
put in by the attorney for the absent defendants. 

The record and judgment of the court in the state of Mis- 
sissippi was produced in evidence. The decretal part declares 


June, 1836. 


POOL 
v8, 
BROOKS FT AL, 


that “N. Pool, the former guardian of John Brooks, filed in | 


court a final settlement of his said ward’s estate, which was 
examined, and ordered to be recorded. Balance due guar- 
dian, five hundred and sixty dollars and forty-five cents.” 

The record of the proceedings and judgment was certified 
according to the act of congress. Its reading was objected 
to, but it was admitted. 
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CASES IN THE SUPREME COURT 


Eastern Dist. Several bills of exception appear in the record, and a bill 


June, 1836. 


POOL 
v8. 
BROOKS ET AL. 


of exception taken to the manner of drawing up a bill of 
exception, which are not material to notice. 

The district judge considered the record and judgment of 
Mississippi as sufficient evidence of the plaintiff’s claim, and 
gave judgment accordingly. The defendants appealed. 


Lawson and Andrews, for the plaintiff. 
1. The guardian was properly made a party to this suit 


with his ward, although both absent, and they were properly — 


represented in the attachment and defence of the suit, by an 
attorney to defend, and a curator ad hoc. 

2. The District Court had jurisdiction, and was the proper 
tribunal to sue in, because this was a debt due by the minor, 
being the balance advanced for him by his former guardian, 
as evidenced by the Orphans’ Court of Mississippi. The 
attachment was regular. Code of Practice, article 110, 115, 
116, 996. Louisiana Code, 57. Session Acts of 1828, 13. 
3 Louisiana Reports, 483. 6 Martin, N. S., 519. 

3. The record of the judgment in Mississippi was properly 
admitted in evidence, and is proof of the plaintiff’s demand. 
Full faith and credit is due to this judgment ; and the com- 
petency of the tribunal which rendered it, or its correctness 
cannot be inquired into in this court. 8 Martin, N. S., 704. 

4, The defendants’ counsel, has submitted to the court a 
manuscript decision of the High Court of Errors in Missis- 
sippi, to show that the judgment here sued on is erroneous, 


and should have no effect. The two cases are entirely ° 


different, and the decision in Mississippi can have no effect on 
the case here. 

5. The decree of the Orphans’ Court, auditing the 
guardian’s account, and stating the balance due him, is, at 
least, prima facie evidence of his claim for this balance against 
the minor. 


Turner, for the defendant. 

1. The guardian in Mississippi was improperly made a 
party. He is not the debtor, and has no interest in the ‘case, 
and should have been dismissed. 
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2. The minor is not properly represented, and is not regu- Eastsrw Disr. 


larly before the court. He should have been sued with a 
tutor, or curator legally appointed to defend; and in such a 
case, the District Court is without jurisdiction. Roland vs. 
Stephens et al., 3 Louisiana Reports, 483. 

3. By the laws of the state of Mississippi, a guardian to a 
minor cannot exceed the revenues of the minor for education, 
support and expenses. See Revised Code of Mississippi, page 
67, section 131. See also manuscript decision of the High Court 
of Errors and Appeals in the case of Alfred Moore and Wife 
vs. Lewis Cason, administrator. 

4, There is no decree or final jadgment in pursuance of the 
laws of Mississippi. See James’s Digest, page 52, section 87, 
and the manuscript above cited. 

5. This action is founded upon just such a case as the 
High Court of Errors revised and reversed in the case 
herewith given. By the same it appears to be held, that such 
an order of the Court of Probates is not evidence of debt 
sufficient to found an action upon; and that it is not a 
decree within the meaning of the law. 

6. The digest above referred to, called the Revised Code, 
is proved in this case to contain the laws of the state of 
Mississippi, and is used and referred to by both parties. 

The counsel for defendants believe that having referred to 
points and authorities heretofore made and cited, and to the 
points and authorities now given, the Supreme Court 
cannot find the least difficulty in revising the judgment of 
the District Court, and rendering a judgment in favor of the 


’ defendants. 


Bullard, J., delivered the opinion of the court. 

The decision of this case depends principally on the effect 
we are bound to give to a decree of the Court of Probates in 
the state of Mississippi. The present action was brought 
against a minor residing in that state, by attachment on his 
property situated in this, to recover the amount of a judg- 
ment for a balance due to the plaintiff, as the former guar- 
dian of the defendant. It appears that the plaintiff was 

3 


June, 1836. 


POOL 


v8. 
BROOKS ET AL, 
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Eastern Dist. called on to render an account of his administration, and that 
June, 185. on a final settlement, a balance of about five hundred dollars 


POOL was found to be due him by his ward ; and that the present 
v8. . 
prooxs er at. guardian of the defendant was ordered by that court to pay 


over the balance. 

Judgment was rendered in favor of the plaintiff, and the 

defendants appealed. 
It is contended that the judgment rendered by the Orphans’ 
Court of Mississippi is not even prima facie evidence against 
the defendant, who was a minor, and not a party ; that that 
court is competent to settle the accounts of guardians, but 
not to give judgment for a balance against the ward. In 
support of this position, he relies mainly upon a decision in 
the High Court of Errors in the state of Mississippi, in manu- 
A judgment script, in the case of Moore and Wife vs. Cason. A careful 
of the Orphans’ 6 amination of the opinion of the court in that case, has satis- 


Court in Missis- 
sippi, rendered fied us that the two cases are not strictly alike. The court 
contradictorily i z t 

with the guar- appears to have considered the settlement in that case as irre- 


dian of a minor R ‘ ; 
decreeing a ba. ZUlar and ez parte, and therefore not even prima facie evidence 


_— due the against the minor. In the present case, the former guardian 
ormer guardian ° , 
on a settlement was called on to settle the account; it was done in open 


of his accounts . : A 
is prima facie court and in term time; and his successor, to whom he had 


evidence of this surrendered the property, was ordered to pay over the balance 
tachment suit found due by the minor. It is clear the Orphans’ Court 
against the pro- Eee : é 

perty of said had jurisdiction of the premises, as appears by the Digest of 


— in this the laws of that state, which is before us. A court of errors 


Where a minor'in Mississippi might well say that proceedings were irregular 


with his guar- for want of citation, and because the judgment was not final, 

dian resides out j ; : . . 

- the state, but being rendered in vacation; but this court cannot inquire 
as rope . . 

within it, he: and into the errors committed by the courts of other states. The 


be sued by at plea in this case is nul tiel record, and a record is produced as 
bof meng alleged in the petition, and the parties to it appear to have 
of a curator @ E 

hoc to defend, been the former and the present guardian. We are not 


tag Disirict informed by the laws of Mississippi that personal citation on 


the appointment the minor is required. The account appears to have been 
of a tutor here. : ae ' 
Where minors &pproved by a competent tribunal, and we are of opinion that 


under the age of ; : aS : : : 
puberty with the judgment is at least prima facie evidence against the 
their tutor had minor, as well as his guardian. 
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It is further contended that the District Court was without 
jurisdiction, this suit being against a minor residing out of the 
state, and that a tutor ought to have been appointed to repre- 
sent him. He cites in support of this doctrine the case of 
Roland vs. Stephens et al., 3 Louisiana Reports, 483. In that 
case, the action was against minors under the age of puberty, 
and their tutors who had left this state, and taken away most 
of the property ; and the suit by attachment, in the District 
Court was held to be irregular, In'the case now before us, 
if the defendant resided with his guardian in this state, he 
might be suable in the District Court, if in possession of his 
property after partition, fora debt due by himself, and not by 
a succession as such. Code of Practice, article 996. 

We are, therefore, of opinion that the jurisdiction was 
properly sustained ; and it appears not only that the guardian 
was made a party, and had an opportunity to defend the 
action, as he might have done, but that the court’appointed a 
curator adhoc. It appears to us the affidavit was sufficient to 
justify the issuing of the attachment. 


It is,- therefore, ordered, adjudged and decreed that the 
judgment of the District Court be affirmed, with costs. 


CHASE US. TURNER. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the lessee refuses to comply with the terms of the lease, by 
withholding the rent as it becomes due, the lessor may have judgment, 
rescinding the lease. . 

In an action for the rescission of a lease, the judgment cannot allow any 
delay in its dissolution. 

In synallagmatic contracts, the refusal of either party to comply, liberates 
the other. 
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left the state, 
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property in it: 
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But if a minor 
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in this state, he 
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District Court, 
if in possession 
of his property 
after partition, 
for a debt due 
by himself, and 
not by a succes- 
sion. 





Eastern Dist. 








CASES IN THE SUPREME COURT 


This is an action for the rescission of a lease. The plain- 
tiff alleges that the defendant is indebted to him in the sum 
of seventeen hundred and fifty dollars, being the amount of 
the last quarter’s rent of certain premises in faubourg Delor, 
in the city of New-Orleans, ending the Ist of January, 1836. 
He further alleges, that he leased the property in question 
to the defendant for the term of ten years, commencing 
the Ist of January, 1835, at seven thousand dollars per 
annum, payable quarterly. He prays that, as the defendant 
has not complied with his engagements made in his contract 
of lease, that it be dissolved and rescinded at the defendant’s 
cost ; and for all other relief. 

The defendant admitted the execution of the lease ; 
resisted the action, and justified withholding the payment of 
rent. He avers that he leased certain property from the 
plaintiff, fronting on the Mississippi river, which embraced 
the batture in front; but that he has been deprived of the 
privilege of landing boats and rafts, and cutting up the same, 
and of other necessary uses of the batture, by a prohibitory 
ordinance of the city council of New-Orleans; and that the 
plaintiff has not maintained him in the enjoyment of the 
whole property leased. He further states that he is damaged 
by this disturbance to the amount of two thousand dollars 
per annum ; that he is ready and willing to pay the rent 
due after deducting two thonsand dollars per annum, until 
he is restored to the full enjoyment of the property leased. 
He prays for judgment in his favor. 

The contract of lease annexed to the petition was made by 
notarial act in the synallagmatic form, in which the plaintiff 
leases a parcel of land situated on both sides of New Levee- 
street, in faubourg Delor, and running to the Mississippi, toge- 
ther with all the buildings and improvements thereon, and 
also’such batture as may be made in front of said property, 
during the term of ten years, &c. The defendant accepts 
the lease, and on his part agrees to pay seven thousand 
dollars per annum, payable quarterly, and commencing on 
the Ist of January, 1835. 
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The mayor of the city of New-Orleans, called as a wit- Eastenx Dist, 
ness by the defendant, testified that it was forbidden by a city _ Fane, 186 
ordinance, passed about 1832, to use the batture within the Me wg 
incorporated limits of the city, for breaking up flat-boats; and —_runvzn. 
that deponent, as mayor of the city, had given orders three 
times to remove all the lumber from the space where the 
new levee is intended to be run in front of the upper faubourg, 
and from the space in front of said levee, &c. 

A judgment of one of the city courts against the defend- 
ant, condemning him to pay twenty dollars fine for breaking 
up flat-boats on the leased premises, in contravention of a 
city ordinance of the 4th February, 1835, was also read in 
evidence on the part of the defendant. 

The district judge remarked in giving judgment, that it 

was proved that the exclusive use of this batture is worth 
two hundred and fifteen dollars per month for breaking up 
flat-boats, and cutting up rafts for fire-wood. But that an 
ordinance was passed since the date of this lease, (4th Febru- 
ary, 1835) prohibiting this use of the batture, and that the 
lessee had been condemned to pay a fine under said ordinance. 
But the dilemma put on the defendant by the plaintiff’s coun- 
sel, seems unanswerable: either the city ordinance is a legal 
exercise of the right of police, or it is not. If it be legal, the 
defendant was bound to know the right of the corporation to 
pass it, and his duty to conform toit. If the ordinance be 
not legal, this case does not present one of those disturbances 
against which the lessor is bound to defend the lessee ; 
for the corporation claims no right in the premises, but only 
the right of making police regulations in relation to them. 
The lessee must protect himself. Louisiana Code, 2673. 

Nothing is said in the lease of any particular use to which 
the premises were to be applied ; and if any thing had been 
said, the case could only have come within the provisions of 
law. See Louisiana Code, 2669. 

Under the circumstances of the case and the prayer for 
general relief, the district judge was of opinion that judgment 
should be rendered for the sum of thirty-five hundred dollars, 
the amount of two quarters’ rent, with interest, the last 





aa a a ay 


SS nn 


| 
| 
| 
' 


22 CASES IN THE SUPREME COURT 


Eastern Dist. ending the 31st March, 1836 ; and in case this sum was not 
ee paid witltin thirty days, that the said lease be cancelled and 
cman annulled. From this judgment the plaintiff appealed. 


v8. 
TURNER. 


Peirce, for the plaintiff, urged that the judgment of the 
District Court was erroneous, in this : the lease should have 
been cancelled and annulled without delay. The law is 
positive, and the court had no right to extend the term. 
Louisiana Code, article 2700. 


Preston, contra. 


Martin, J., delivered the opinion of the court. 


In this case, the plaintiff claims a rescission of a lease, 
on the ground of non-payment of the rent, on the part of 
the defendant and lessee. 

The defendant resists the action, and justifies his conduct 
in withholding payment of the rent. He avers that the 
leased premises border on the Mississippi river, and that the 
city council of New-Orleans, during the lease, has passed an 
ordinance prohibiting the use of the batture in front for 
cutting up boats and rafts of timber, in that part of the city 
and its faubourgs in which the leased premises are situated. 
That he is disturbed in his enjoyment of the whole of the 
property included in the lease, in consequence of said city 
ordinance, &c. 

The District Court, in rendering its judgment, has very 

Pasar a les correctly decided that the alleged disturbance, or restrictiori 
comply with the of privilege, by the corporation ordinance, in relation to the 
aon ha one batture in front of the leased premises, affords no justification 
holding the rent for withholding the rent ; but it has modified its judgment on 
due, the lessor equitable grounds, as a proper case for the exercise of equita- 


h re + dg- . ° 
oe AR tontutng ble powers, and given a delay to the defendant of thirty days, 


the lease. in which to pay the balance of the rent due, and thereby 


In an action ; Away 
forthe rescission aVOid a total rescission of the lease. 


pen ate The Code expressly prohibits the courts of this state from 
_ — “34 exercising such a power under the circumstances of this case. 
delay in its aise ,,, e ee ° 

solution. The article 2700 of the Louisiana Code provides, that the 
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neglect of the lessor or lessee to fulfil their engagements, may 
give cause for a dissolution of the lease in the manner 
expressed concerning contracts in general, except that the 
judge cannot order any delay of the dissolution. 

‘In synallagmatic contracts, the refusal of either party to 
perform his engagement, entitles the other to his liberation 
therefrom. 


It is, therefore, ordered, adjudged and decreed, that the 
lease of the premises by the plaintiff to the defendant, be 
annulled and rescinded ; and that the latter pay costs in 
both courts. 


REGUILLO’S HEIRS US. LORENTE. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


The assignment and transfer of an instrument of writing, containing a 
conditional promise by the maker of it to convey a tract of land, on 


being paid the difference between four hundred dollars and the price for 


which it was purchased, is valid, without any price being expressed on 


the face of it. 


Such an instrument is evidence of a sum of four hundred dollars having 
been received, coupled with a conditional obligation to convey a tract of 


land. 


The plaintiffs sue as the heirs and legal representatives of 
one Policarpio Reguillo, to recover an instrument or obliga- 
tion in writing, executed by one John Swift, for the consi- 
deration of four hundred dollars, the receipt of which is 
acknowledged, in which he binds himself to convey to said 
Policarpio Reguillo a tract of land, containing fourteen 
superficial acres, and which is assigned to the defendant. 
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The defendant pleads a general denial and several other 
matters ; and then avers that for a valuable and legal consi- 
deration, the said instrument was transferred and assigned to 
her. This instrument of writing is in the following words : 


“Received of Policarpio Reguillo, four hundred dollars. 
I have bought at the probate sale of A. C. Duncan, this day, 
a certain tract of land in the parish of East Baton Rouge, 
about fourteen acres, for a sum between four and five 
hundred dollars, which I promise to transfer to Mr. Policarpio 
Reguillo, when and how he may desire, on condition that he 
pay to me any balance that may (if any) be due on it after 
the above four hundred dollars, which is the condition. 


“ JOHN SWIFT. 

* Bayou Sara, 22d March, 1832.” 

[ ASSIGNMENT. | 

“Mr. John Swift: Having assigned over to Manuela 
Maria Lorente all my right, title and interest to the within, 
you are hereby requested to make the within named transfer 
to the said M. M. Lorente. 

“POLICARPIO REGUILLO. 

“‘ Baton Rouge, 2d August, 1832.” 

This instrument was annexed to the defendant’s answer, 
and claimed in virtue of the assignment. The plaintifis’ 
counsel objected to its introduction in evidence, on the ground 
that the assignment was a mere nullity, and could confer no 
title, there being no price or consideration for the transfer 
expressed on the face of it. The court overruled the 
objection, and the plaintiffs took.a bill of exception. 

The cause was submitted to a jury, who returned a 
verdict for the defendant; and from judgment rendered 
thereon, the plaintiffs appealed. 


R. and N. A. Ogden, for the plaintiffs and appellants. 


Morgan, contra. 


Bullard, J., delivered the opinion of the court. 
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The plaintiffs, as heirs of Policarpio and Margarite 
Reguillo, represent themselves as owners, by inheritance 
from their said ancestors, of a tract of land of fourteen super- 
ficial arpents, by virtue of a sale from Jolin Swift. They 
complain that the defendant has obtained possession of the 
original act of sale or conveyance from Swift, and refuses to 
surrender it to them; and they pray that she may be con- 
demned to restore to them the original act aforesaid, or to 
pay damages. 

The defendant alleges, that Policarpio Reguillo transferred 
to-her the written obligation of John Swift to convey the 
tract of land, and that the same is her property. 

The document under private signature in contest, executed 
by John Swift, purports to be a receipt of four hundred dollars 
from Policarpio Reguillo, and goes on to recite that he, 
Swift, had purchased, at a probate sale, a tract of land of 
fourteen superficial arpents, for a sum of between four and 
five hundred dollars, which he promises to transfer to 
Reguillo, when and how he may desire, on condition that 
he pay to Swift any balance which may be due over and 
above the four hundred dollars. 

On the back of the paper is an assignment, proved to have 
been executed by Reguillo to the defendant, and requesting 
Swift to make the transfer to her. 

Judgment having been rendered in favor of the defendant 
on this evidence, the plaintiffs appealed. 

Our attention has been called to a bill of exceptions in the 
record, to the admission of evidence of the assignment. It 
was objected to on the ground that said endorsement was a 
mere nullity, and could transfer no title to the defendant, 
there being no price or consideration for the assignment 
expressed on the face of it. 

We think the court did not err. The assignment does not 
purport to be a sale, but a transfer of a conditional promise 
to convey a tract of land, on paying the difference between 


four hundred dollars and the price for which Swift had = 


bought it at the probate sale. The instrument is evidence 
of a sum of four hundred dollars due by Swift to Reguillo, 
4 
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June, 1836. 
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HEIRS 
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The evidence does not show that either party has a legal 
title to the land, as it is not proved that the condition 
has been complied with, either by the plaintiffs or by the 
defendant. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





INGRAM’S HEIRS US. STOKES ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 
The District Court has jurisdiction in a suit brought to recover the penalty 
in a curator’s bond, in an action on the bond against the principal surety. 
Where judgment is demanded in the District Court, personally, against 
the curator of the absent heirs, who is functus officio, and to compel him 
to pay the penalty of his bond, it may be discharged by complying with 
one of its principal conditions: that of rendering an account, and 


paying over any balance in the curator’s hands. 


This is an action instituted by the plaintiffs, as heirs of 
Alexander Ingram, deceased, in the parish of East Baton 
Rouge, against the defendant and another as principal 
surety in a curator’s bond ; in which they claim the penalty 
therein, amounting to sixteen hundred dollars. The plaintiffs 
allege that the defendant, Stokes, obtained the appointment 
of curator to the absent heirs of said decedent, and has 
received the property and effects of the estate, and has also 
failed to account and pay over the proceeds thereof, and that 
his bond is forfeited by such failure. They pray judgment 
for the amount of the penalty of the bond against the 
principal and surety. 
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The defendants excepted to the jurisdiction of the District Easter Disr. 


Court, because the subject matter in controversy is 
exclusively cognizable before the Court of Probates, &c. 

It appeared from the pleadings and evidence, that the year 
for which the appointment of the curator had been prolonged, 
had expired ; and that he had not rendered any account of 
his administration. That he never had been cited to render 
an account in the Court of Probates, either by the attorney 
of the absent heirs, or by the heirs present. 

The district judge sustained the exception to the jurisdic- 
tion of the District Court. The plaintiffs appealed. 


Elam, for the plaintiff and appellant, contended that the 
District Court has jurisdiction, and was the proper tribunal 
before which to sue the curator on his bond. If the bond 
has any binding force, it resolves itself into an obligation to 
do, or not to do certain things. Louisiana Code, article 1920. 

2. The term of one year was allowed, in which to perform 
the obligations of the bond, and within that time the curator 
was bound to render his account. After that time we can 
sue on the bond. Louisiana Code, articles 1179, 1883, 1920. 

3. The penalty of the bond may be claimed by suit in the 
District Court, without ever calling on the curator to account 
in the Probate Court. 5 Louisiana Reports, 488. 4 Ibid. 539. 

4, The amount of the penalty is prima facie evidence of the 
amount due, in an action on a curator’s bond. 4 Martin, 
NM. S. 481. 

5. The plaintiffs had a right of action against the principal 
and surety in the bond, without calling for the rendition of an 
account in the Court of Probates: hence, the District Court 
has jurisdiction in this case. 5 Louisiana Reports, 322. 


R. and 2. N. Ogden, for the defendants. 


Bullard, J., delivered the opinion of the court. 


This is an action upon a bond given by one of the 
defendants, as curator of the absent heirs of Alexander 


June, 1836. 
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The District 
Court has juris- 
diction in a suit 
brought to reco- 
ver the penalty 
in a curator’s 
bond, in an ae- 
tion on the bond 
against the prin- 
eipal and surety. 


Where judg- 
ment is demand- 
ed in the District 
Court personally 
against the cura- 
tor of absent 
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Ingram, deceased, in which both the principal and surety 
are sued for the penalty of the bond. 

The surety made default, but the principal excepted to 
the jurisdiction of the District Court, on the ground that the 
subject matter of the action is exclusively cognizable before 
the Court of Probates of the parish, before whom he is ready 
to account for all the matters and things arising out of the 
curatorship, alleged in the petition. The defendant further 
excepted to the action, on the ground that all the heirs had 
not joined in the suit, and that his wife is one of the heirs and’ 
no partition had taken place, and that the suit is consequently 
premature, and brought before a court without jurisdiction 
ratione materi. 

The exception to the jurisdiction of the District Court was 
sustained, and the plaintiffs appealed. 

That part of the exception which relates to the sufficiency 
of the petition and the want of proper parties, may be laid 
out of view; because, if the plea to the jurisdiction be sus- 
tained, it is clear the court could not take cognizance of any 
other question growing out of the case. The court of the 
first instance having sustained that exception, and dismissed 
the suit, our sole inquiry is, whether it erred in sodoing; and 
consequently, the arguments which have been addressed to 
us, to show that no breach of the conditions of the bond has 
been assigned and set forth in the petition, can have no 
application to the question presented on the appeal. 

This suit is brought to recover the penalty of the curator’s 
bond, and not to compel him to render an account of his 
administration. With respect to the surety, the District 
Court had clearly jurisdiction. It was so decided by this court, 
in the case of Elliott vs. White, 5 Louisiana Reports, 322. 

In the case of Flint vs. Wells, a plea to the jurisdiction of 
the District Court, ina suit upon the bond of a former curator, 
was sustained; but it was on the ground that judgment was 
not asked for the penalty of the bond, but to compel a 
rendition of account, and for damages for mal-administration. 
4 Louisiana Reports, 539. 
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Judgment is demanded in this case personally, against a eee 
z ‘ une, 2 

curator of absent heirs, who is functus officio, and to compel ——___— 
him to pay the penalty of his bond, which may be discharged 4D #RSoN’s 


? P ‘ a “ oe EXECUTORS 
by complying with one of its principal conditions, that of v8. 
: : : : ANDERSON’S 
rendering an account and paying over any balance in his ~ yeins, 


hands, within a period to be fixed by the court. Among the 
exclusive powers of the Court of Probates, that of compelling yl ae 
administrators and curators to render an account is men- = bes Booms 
tioned, but not such a case as the present. We are, therefore, penalty of his 
of opinion, that the court erred in sustaining the plea to the a vt eal = 
jurisdiction. —— 

pal conditions : 


It is, therefore, ordered, adjudged and decreed, that the ‘atofrendering 


judgment of the District Court be reversed and annulled ; oe ee ge -_ 
and it is further ordered, that the case be reinstated‘ and curator’s hands. 
remanded for further proceedings, according to law, and that 


the appellee pay the costs of this appeal. 


ANDERSON’S EXECUTORS ¥vS. ANDERSON’S HEIRS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF EAST BATON 
ROUGE. 


Where the will does not give the seizin of an estate to the testamentary 
executors, in the legal or technical sense of the word, yet when the heirs 
are absant from the state, and the executors took possession of the whole 
estate, as they clearly had the right to do, they are entitled to full com- 
missions on the amount of the inventory, after deducting bad debts, &c. 

In the absence of the heirs,*the testamentary executors who are put in 
possession of all the property, have it under their charge and responsi- 
bility, even when there is no express or legal seizin given, and are entitled 


to full commissions. 
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Eastenn Dist. Parole evidence is admissible to show the nature and extent of the posses. 


June, 1836. 


ANDERSON’S 
EXECUTORS 
v8. 
ANDERSON’S 
HEIRS, 


sion of the estate by the executors, when there is no express seizin given 


by the will. 
After the executors have surrendered the estate to the heirs, legatees who 
are unpaid have a direct.action against the heirs for the amount of their 


legacies, and must resort to it for redress. 


This isan action commenced in the Court of Probates for 
the parish of East Baton Rouge, dy the executors of the late 


John Anderson, in which they’ present their account of the — 


administration of the decedent’s estate, accompanied by the 
proper vouchers, with a detailed statement of the moneys 
received and disbursed by them. They allege that one of 
them, as he was authorized by the testator to do, took into 
his possession the plantation and slaves of the deceased, and 
administered them from August to October, 1833, when one 
W. A. Anderson, for himself, and as attorney for the other 
heirs, caused themselves to be recognized as such, and were 
put in the possession of said property and estate. 

The executors further allege, that they are bound to see 
that the provisions of the will are carried into effect; but 
that the heirs have refused to do so, especially, to pay a 
legacy of one thousand dollars, bequeathed to Phebe, a 
colored woman, and also a negro child, borne since the date 
of the will, from Louisa, the latter of whom was also 
bequeathed to Phebe. 

The executors likewise claim the sum of two thousand and 
twelve dollars, as a commission of two and one half per cent. 
on the inventory of the testator’s succession, amounting to 
eighty thousand four hundred and eighty-eight dollars, after 
deducting two thousand four hundred and eighty-eight 
dollars, for bad debts. 

They pray that they may be allowed and may have 
decreed to them the several sums and objects specified, and 
for the purposes alleged; and that the account of their 
administration be approved and homologated, and that they 
be discharged. 

The attorneys for the heirs filed exceptions to the petition 
and account of the executors, and specially deny that they 
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are entitled to commissions of two and one half per cent. on Eastern Dist. 


the.whole amount of the estate of the decedent, but only on 
such part as actually came into their possession, to wit, the 
proceeds of sixty bales of cotton, sold by order of the Court of 
Probates, the executors not being constituted detainers of the 
estate by the will. The defendants also except to so much 
of the executors’ demand as requires the payment of one 
thousand dollars for the legacy to Phebe, and the délivery of 
Louisa’s child to her. They aver that the Probate Court is 
without jurisdiction of the latter claims, the District Court 
alone having jurisdiction of such matters. They conclude 
with a prayer that their exceptions be sustained, and for 
general relief. 

The will under which the executors acted, is in the 
olographic form, and contains the following clauses, to wit : 

“T hereby will and bequeath to my brother William 
Anderson, merchant, in Richmond, Virginia, Helen Anderson 
and Margaret Young, my youngest sister, both residents of 
the same city, all my property, real and personal, to be 
equally divided to each, except the following donations, viz: 


I leave to Phebe, one hundred acres of land, known by the | 


name of Taguinos Place, with all the improvements thereon, 
and four negroes, viz: Phil, Jeanny, Big Louisa and Long 
Frank, and one thousand dollars in cash, to be invested in 
bank stock. At the death of Phebe, the said land and 
negroes, and increase, to become the property of a yellow 
boy by the name of Alexander, son of Jeanny; and in case 
of his death, to revert back to my said heirs. This I do for 
Phebe, for her long and faithful services to me. 

“J hereby appoint A. Bird, general P. Thomas and major 
Vail, my executors of this my last will and testament, and 
earnestly request them that every thing may be settled 
amicably between my heirs, and that no law-suit on any 
account shall be between them. If they cannot agree, let it 
be settled by arbitration,” &c. 

The testator also annexed a schedule of his estate to the 
will, estimated by him at one hundred and seventeen thousand 
and one hundred dollars. The will was duly admitted to 


June, 1836. 
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Eastern Dist. probate, two of the executors, Bird and Vail, qualified and 


June, 1856. 


ANDERSON’S 
EXECUTORS 
v8. 
ANDERSON’S 
HEIRS, 


acted under it. 

On the trial, the plaintiffs proved by witnesses their posses. 
sion and seizin of Anderson’s succession. This testimony 
was excepted to on the ground that no parole evidence of: 
seizin or possession could be received. The will must 
authorize and show it. 

The judge of probates overruled the exceptions of the 
defendants. He considered that under articles 1676 and 
1652 of the Louisiana Code the executors had a right to the 
seizin of the estate, and that under the will they had posses. 
sion and administered the whole property of the testator, 
and that they were entitled to their commissions on the 
amount of the inventory as prayed for. 

Judgment was rendered in favor of plaintiffs against the 
defendants, homologating the accounts of the executors; 
allowing them their full commissions, and that they recover 
one thousand dollars to pay the legacy to Phebe, and the 
slave child of Louisa, born since the date of the will, and that 
the defendants pay costs. The latter appealed. 


Brunot for the plaintiffs, contended : 

1. That the executors had the actual possession and the 
seizin of the testator’s estate, as appears from the face of the 
will itself. It shows that the heirs were all non-residents, 
and they did not obtain possession for several months after 
the succession was opened. 

2. In the construction of olographic wills, effect should be 
given to the intention of the testator, as gathered from all the 
circumstances of the case, and the relative position and 
situation of the parties. It is not to be expected, that men 
unacquainted_with the niceties of the law, will execute their 
olographic wills with that technical accuracy specified. 
That seizin was intended to be given to the executors in this 
case, is evident from the general power conferred on them to 
manage the estate. 

3. The Probate Court is required to appoint an attorney to 
represent the absent heirs, which was done in this case, as 








OF THE STATE OF LOUISIANA. 


they were all absent. He is to act until the succession is 
liquidated and settled, and how could it be settled, if the 
executors have -not the seizin? Louisiana Code, articles 
1654-5, 1705-6 and 8. 

4, The judgment homologating the executors’ account, is 
correct, not having been opposed by the attorney for the 


absent heirs. So far as any account might be claimed by the 


heirs, they are precluded in this case, by the judgment and 
proceeding putting them into the possession of the estate, 
which is res judicata. 3 Martin, 481. 9 Ibid., 727. 2 Louisiana 
Reports, 587. Code-of Practice, 1004, 1008, 997. 

5. The part of the judgment decreeing the payment of the 
legacy to Phebe, and the delivery to her of the slave child, is 
correct. The executors are required to see the provisions of 
the will are complied with, and the intentions of the testator 
carried into effect. Until this is done, the executors are bound 
toact. Louisiana Code, 1655. 


_T. G. & M. Morgan and Turner, for the defendants. 


Elam submitted the following additional points on the part 
of the plaintiffs. 
1. The judgment of the Probate Court is contrary to law 


and evidence, and should be reversed. 


2. The executors had not, either by the will or law, seizin 
of the whole estate, and could not charge commission there- 
on. See Will, Louisiana Code, articles 1652, 1653. Napoleon 
Code, 1026. 

3. That part of the will which gives a donation to Phebe, 
contains a substitution ; hence it is null and void. Louisiana 
Code, articles 12, 1567. 5 Martin, N. S., 302. 6 Louisiana 
Reports 321. Therefore, the executors could not demand the 
slave child, nor the investment of the one thousand dollars as 
a legacy. : 

4. There is no proof that this child is the offspring of 
Louisa, or that Louisa had any child born subsequent to the 
making of the will. 
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Where the will 
does not give the 
seizin of an es- 
tate to the testa- 
mentary execu- 
tors in the legal 
or technical 
sense of the 
word, yet when 
the heirs are ab- 
sent from the 
state, and the 
executors took 
possession of the 
whole estate, as 
they clearly had 
a right to do, 
they are entitled 
to full commis- 
sions on the a- 
mount of the in- 
ventory _ after 
deducting bad 
debts, &c. 
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Bullard J. delivered the opinion of the court. 

The executors of the last will of Anderson having surren- 
dered the estate to the instituted heirs before the year of their 
executotship had expired, presented their account of adminis- 
tration to the Probate Court, showing a small balance in their 
hands in money. They pray an allowance of about two 
thousand dollars for their commissions on the amount of the 
inventory, deducting some bad debts. They further demand 
of the heirs to pay the one thousand dollars as a legacy left 
by the will toa servant, who had been emancipated by the 
will, and to whom that sum was given to be invested in 
bank stock, but which the executors had not paid or invested 
during the time they were charged with the care of the estate. 
They further demand a young slave, the child of one of the 
slaves, given as a legacy to the same servant, born after the 
will was made. 

The heirs made opposition to the account thus rendered, 
on several grounds, most of which are not now insisted on, 
but more especially to the amount of commissions, and to 
that part of the petition which relates to the legacy to Phebe. 
They deny the jurisdiction of the Probaté Court, and the 
right of the executors to recover of them. 

The Court of Probates allowed full commissions asclaimed, 
and gave judgment in favor of the executors for one thousand 
dollars, to be invested by them for Phebe, the emancipated 
servant, as well as for the young slave; and the heirs 
appealed. 

It is contended by the appellants, that by the will the 
executors had not seizin of the property of the estate, and 
consequently, according to article 1676 of the Louisiana Code, 
they are not entitled to commissions upon the amount of 
the inventory. Admitting that the will by its terms does not 
confer the seizin in a legal sense of the word, yet the next 
article of the Code (1677) declares, that “if the executor has ~ 
not had a general seizin, his commissions shall only be on 
the estimated value of the objects which he had in his pos- 
session,” &c. In the present case, it appears that all the 
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heirs were absent from the state, and that the executors pro- Eastern Dasr. 


; June, 1836. 
ceeded to take possession of all the property of the estate, _~""* % 


as they had clearly, under such circumstances, a right todo,  4Npersox’s 


° . + ° . EXECUTORS 
The seizin spoken of in the Code is derived from the testa- ve. 
mentary law of France. According to the doctrine of Pothier, ““Iitns. 


such seizin is not incompatible with that of the heir, for it is _ I the absence 


: : of the heirs, the 
not a true possession ; the executor possesses in the name Of (e.tamentary ex- 


the heir, and it is the heir who is the real possessor ; the ‘ecutors, who are 
ut In possession 


; ; -, pu 
executor is constituted sequestrator of the property. Pothier of all the proper- 


eee : : ty, have it under 
des Testamens, 90. Whenseizin is not given by the will, the (f+ charee and 


heirs may retain possession, except so far as it may be neces- responsibility, 
sary to pay debts and legacies. But in the present case, the is no express 
executors were, in the absence of the heirs, instituted by the py th 7 
will, put in possession of all the property ; and it was under <ntitled to fall 
their charge and responsibility, until the heirs appeared and Parole _evi- 
possession was delivered to them. To show the extent of “ence is admis 


their real possession, we think the. parole evidence excepted po = - 
. . ° . ent 0 e pos- 
to was properly received. Believing that the possession of session of Pine 


the executors was legal and beneficial to the heirs, we are of pen seh —_ 
opinion that they are entitled to commissions according to the there is no ex- 
aa ° ° press se1zin 
article of the Code, just cited. given by the 
As it relates to a legacy of one thousand dollars, to be ™ pee 
invested in bank stock for Phebe, the executors would have eutors have sur- 
been authorized to retain sufficient funds in their hands to {ate ‘a tea ion, 
execute that part of the will. But they appear to have sur- !esatees who are 
: pi ee . unpaid havea di- 
rendered the whole without insisting upon that right ; and rect ao 
° . . : ° st 
the will being as obligatory on the heirs to deliver the legacy fey theamount of ' 
;: Oi : their legacies, 
as upon the executors, the legatee who is not joined in the and a corse 
present suit, has a direct action against the heirs, for this to it for redress. 


purpose. We are, therefore, of opinion, that the Court of 
Probates erred in, rendering judgment against the heirs for 
that sum and for the child of one of the slaves, bequeathed 
to Phebe. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be reversed and annulled ; 
and it is further considered and adjudged, that the account 
rendered by the executors, be confirmed and approved, and 
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that they retain in their hands the balance of five hundred 
and fifty-eight dollars and twenty-six cents ; and that they 
recover from the heirs the further sum of fourteen hundred 
and fifty-three dollars and ninety four cents, with costs in the 
Probate Court; those of the appeal to be paid by the 
plaintiffs and appellees. 


PASSEBON US. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
7 NEW-ORLEANS. 


When the Supreme Court, on examining and weighing the evidence on 
which the verdict is founded, is unable to agree with the jury, and jus- 


tice requires it, the case will be remanded for a trial de novo. 


This case has already been before this court. See 9 
Louisiana Reports, 189. 

On the return of the case tu the Parish Court, it was tried 
on the opposition of Brette & Vincent, on a charge of fraud 
against the insolvent, sworn to by Edward Vincent. The 
case on this charge was submitted to a jury, with a mass of 
testimony, taken by the respective parties, who returned a 
verdict of “not guilty.” From judgment confirming this 
verdict, the opposing creditors appealed. 


Morphy and Grailhe, for the plaintiff and insolvent, made 
the following poiuts : , 

1. The Supreme Court has no jurisdiction in a case of this 
nature, there being no specific sum of money in controversy. 
See the second section of the fourth article of the Constitution 
of Louisiana. 

2. The jury are the sole judges in a question of fraud, 
set up against an insolvent. See sections 18, 19, 20 and 21 
of the Insolvent Law of 1817. ; 

3. In this case there is no oath ef the proper party at the 
foot of the opposition, as required by law; no man can swear 
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by proxy, unless expressly authorized by law. See Foucher’s Eastern Dist. 
case, 7 Louisiana Reports. Fans, 1808: 
4, In any event, the verdict of the jury must be main- = 
tained, the same being in conformity with the law and wise’ ‘sseall 
evidence adduced. 
5. The Supreme Court will not disturb the verdict, unless 
rendered manifestly in opposition to the evidence. 
On these points, the appellant relies for the confirmation of 
the judgment rendered in his behalf. 


Soulé and Murat, for the opposing creditors and appellants. 


Martin J., delivered the opinion of the court. 


In this case there is a verdict for the insolvent. We have Where the Su- 
carefully examined and weighed the evidence on which it ig 


and weighing 
was rendered, and it is impossible for us to concur with the 9° ..y..8 "8 


jury. It appears to the court that justice requires a trial which the ver- 
dict is founded, 

de novo. ’ is unable to a- 
| es with the 

», and justice 


It is, therefore, ordered, adjudged and decreed, that the requires it, the 

ase will be re- 

judgment of the Parish Court be annulled, avoided and manded for 

reversed ; the verdict set aside and the cause remanded for a #! @*™ 
new trial; the costs to be paid out of the proceeds of the 


ceded property. 


HAYDEL vs. WEBRE’S HEIRS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. JOHN 
THE BAPTIST. 


The certificate of the clerk which only states “that the record contains a 
true and correct copy of the documents on file, and transcript of all the 
procedings had in the Court of Probates,”’ but is silent as to the evidence, 
of the case, is insufficient, and the appeal will be dismissed. 

This is an action of partition instituted by Adelaide Webre, 
wife of U. Haydel, to: provoke a partition and division of 
the estate of her deceased father, the late Jean Webre. The 
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Eastern Dist. other heirs were all made defendants. A partition was made 
June, 1836. and homogated by a judgment of the Court of Probates, from 
uaxveL- ~ which Désirée Webre, one of the defendants, appealed. 
wepne’s uzms, The clerk of the Court of Probates certified the record, as 
follows: 

“J, Adolphe Sorapurn, clerk of the Court of Probates, in 
and for the parish of St. John the Baptist, do certify the fore. 
going ninety-six pages, to contain a true and correct copy of 
all the documents on file, and transcript of all the proceedings 


had in the Court of Probates aforesaid, in the case of,” &e. 


Morphy, for the plaintiff, moved to dismiss the appeal in 
this case, on the ground that the certificate of the clerk was 
insufficient to enable the court to examine the case on its 
merits, and cited 7 Louisiana Reports 537. 


No counsel appeared for the appellant. 


The certificate Bullard J. delivered the opinion of the court. 
of the clerk, 3 ; ia o8 
whichonlystates In this case the appellee claims the dismissal of the appeal, 


6 . . 
on my a on the ground that the transcript contains no statement. of 


pear mata facts, and no sufficient certificate of the clerk or the judge, 
on file, andtran- to enable this court to examine the case on the merits. 

nc had The clerk certifies that the record contains a true and cor- 
te wha gate rect copy of all the documents on file, and transcript of all 
Fy a the proceedings had in the Court of Probates, but is silent as 
the case, is in- to the evidence upon which the case was decided. This is 
a _ clearly insufficient, there being no bill of exceptions, nor 
be dismissed. any assignment of errors. 


It is, therefore, ordered, that the appeal be dismissed, with 
costs. 
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SAUL US. MAGEE. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


When the decision of the case depends solely on matters of fact, and the 
evidence supports the judgment, it will not be disturbed. 


This is a redhibitory action for the rescission of the sale of 
a slave, and to recover back the price. 

The plaintiff alleges he purchased a female slave from the 
defendant, for seven hundred dollars, about nine or ten 
months ago; and that she had been sick of a pulmonary 
complaint ever since, which has cost him in nursing and 
medical attendance, upwards of one. hundred and fifty dollars. 
That that defendant has refused to take back said slave, 
although tendered ; and that he resides out of the state, but 
has property and effects within the jurisdiction of the court. 
He prays for an attachment, and judgment rescinding the 
sale, and for a return of the price, expenses and interest. 

The defendant pleaded a general denial. During the 
pendency of the suit, the slave died, and a supplemental 
petition was presented, stating the fact, and claiming one 
hundred dollars for funeral charges. 

Thecase was submitted to the parish judge on the shai gs 
and evidence, who was of opinion the plaintiff proved the 
existence of a redhibitory vice, to wit, pulmonary consump- 
tion, at the time of sale, and that he tendered the slave to the 
defendant before suit. Judgment was rendered rescinding 
the sale, and decreeing the return of the price with interest, 
and seventeen dollars for funeral expenses and costs. The 
defendant appealed. 


T. Slidell, for the plaintiff. 
Peirce, contra. 


Mathews, J., delivered the opinion of the court. 


This is a redhibitory action, in which the plaintiff claims 
the rescission of the sale made to him by the defendant of a 
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Eastern Dist. female slave, and restitution of the price, being seven hundred 
June, 1836- dollars. The suit was commenced by attachment; and 
aizen _— property and credits in the hands of Hagan, Niven & Co,,. 

prrravixn, Were attached, &c. 
Judgment for the plaintiff was rendered in the court below, 

from which the defendant appealed. 

The redhibitory disease is alleged to have been pulmonary 
When the de- consumption, of which the slave died before judgment was 
eision of the ease yo ndered, but after the commencement of the suit. Before 


depends _ solely 


- a = her death she had been tendered to the seller. The decision 
» ani - 

dence supports of the cause depends solely on matters of fact; and we are 
ave - pe y 

WP oot he dix, Of Opinion that the evidence supports the judgment of the 


turbed. Parish Court. - 


It is, therefore, ordered, adjudged and decreed, that the 
judgment ofthe Parish Court be affirmed, with costs in both 
courts. 


a 


ALLEN US. PEYTAVIN. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


Where the defendant assigned for error, that the case was taken up and 
tried ex parte, without notice to him, and without it appearing to have 
been fixed for trial during term time: Held, that it is to be presumed 
the court proceeded according to law, and its rules of practice, until the 
contrary is shown. 

The reasons given for a judgment, that “the law and evidence are in 
favor of the plaintiff,” are sufficient to make it valid and constitutional. 
No particular law is required to be cited. 

The defendant cannot complain that the judgment does not conform to the 
prayer of the petition when it is given for a less sum than was asked. 


Such a complaint would come with a better grace from the plaintiff. 
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This is an-action on an account, annexed, for professional Fastrax ' Dist. 
services in the capacity of an attorney at law. ancadiie. 

 -‘The plaintiff alleges that the defendant owes him the sum ALLEN 

of fifteen hundred and ten dollars for professional services -s 


PRYTAVIN, 
rendered during the three preceding years, in the courts of 
the two parishes of Ascension and Assumption. He prays 
judgment for said sum. 
The defendant denied generally the allegations in the 
petition. 
There is’ no evidence in the record, except the pleadings. 
The district judge decided that “ the plaintiff having proved 
the allegations in his petition, and the law and evidence 
being in his favor,” he is entitled to judgment for thirteen 
hundred and twelve dollars and costs of suit. : 
The defendant appealed from this judgment, and assigned 
matter for error as apparent on the face of the record, as 
stated in the opinion of the court. 
Roselius, for the appellant. 
No counsel appeared for the appellee. 
Bullard, J. delivered the opinion of the court. Wane tintin 


fendant” assign- 
The appellant claims the reversal of a judgment rendered ed forerror, that 


against him on efrors assigned by him as apparent on the + iy << aa 


face of the record. tried ex parte, 
without notice to 
1. That the case appears to have been taken up and tried him, and with- - 


et parte, without notice to the defendant, and it does not OM" },2PPearins 


appear that it was fixed for trial during term time. yr > = 
2. That no law was cited by the judge, nor sufficient time: Held, that 


it is to be pre- 
reasons given for a judgment rendered contradictorily. pens ya 


8. The judgment is notin conformity with the conclusions Preceded ac 
cording to law 


and prayer of the petition. and its rules of 
practice, unti 
I. With respect to the first assignment of errors, we are of the contrary is 


shown. 
opinion, that we cannot presume that the trial took place out Fy" asons ’ 


of term time. The case was at issue, and the judgment is oem for the 
udgment. that 
regularly signed by the presiding judge. It is to be presumed the law and ovis 


6 
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Eastern Dist. that the court proceeded according to law, and its rules of 
June, 1836. practice, until the contrary is made apparent. 


BANKS II. The reason given for the judgment is, that the law and 
nowrs, the evidence are in favor of the plaintiff. It is true no parti- 


dence are in fa- Cular law is cited by the judge, and this court has often 


vor of the plain- r . : ; 
tiff, are sufficient ruled that reference to a particular law is not essential to the 


to make it valid validity of a judgment; but it would be difficult to imagine a 


and _constitu- . 
tional. anal better reason for condemning the defendant, than that the 


ticular law is re- . 3 ear Re . 
quired to. be LW and evidence aré both against him. 4 Martin, 463, 316. 


‘ cited. 5 Ibid., 202. 

Pn pre III. The plaintiff sued for a larger sum than that for which 
that the J°dg- judgment was rendered ; and the appellant lastly complains 
mina Ri that the judgment does not conform to the prayer of the 
tition, when itis petition. Such a complaint wofld come with a better grace 
— =" ce from the plaintiff. 

asked. Such a 

complaint would 

come with abet It is, therefore, ordered, adjudged and decreed, that the 
the plaintiff. | judgment of the District Court be affirmed, with costs. 





BANKS vs. BOTTS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


In a redhibitory action, where the evidence failed to satisfy the jury that 
the disease of which the slave died, made its appearance within three days 
after the sale, the plaintiff cannot avail himself of the legal presumption 
in such cases. 

When the presumption of a redhibitory disease ceases, the buyer may still 

x prove the fact that the disease existed at the time, or within three days 
after the sale. 

Where the matter in contest is left doubtful by the evidence, and the 


question is one of fact, the verdict of the jury will not be disturbed. 

This is a redhibitory action, for the rescission of the sale 
and return of the price and expenses of a slave, which is 
alleged to have died of a redhibitory disease. 
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The plaintiff alleges, that he purchased a slave, named Easrsux Dist. 


William, from the defendant, by public act, dated the 23d 0 
June, 1835, for six hundred dollars, warranted free from all 
redhibitory defects and vices; that. within three days after 
the sale, the said slave fell sick of the small pox, and soon 
afterwards died. He prays for the recission of the sale, the 
return of the price, together with seventy-five dollars, 
expended for medical attendance, &c., and an attachment 
against the defendant’s property. 

The defendant pleaded a general denial ; and specially 
denied that the slave was diseased at the time, or within three 
days of the sale, as alleged, but that he was sound and 
healthy. 

Upon these issues and pleadings, the cause was submitted 
to a jury, on the evidence produced-on both sides, who 
returned a verdict for the defendant. From judgment 
rendered thereon, the plaintiff appealed. 


T. Slidell for the plaintiff. 

1. The disease of which the slave died, discovered itself 
within three days, subsequent to the sale, and hence the 
plaintiff is entitled to the action of redhibition. 

2. But even if the court should not be satisfied that the 
disease made its appearance outwardly, or by clear and mani- 
fest symptoms, within three days after the sale, yet it is 
clearly shown by the testimony of physicians, that judging 
from the time when the external symptoms of pustules 
appeared, the disease must have certainly existed’ in the 
system of the slave anterior to the sale. The testimony of 
medical men, when unequivocally given on a medical point, 
and when uncontradicted, is as admissible and binding as 
the testimony of an eye witness to a fact. Starkie on 
Evidence, part 1, section 50. Cwilibet in acte sua credendum 
est. Also, 5 Louisiana Reports, 276. 

3. The second clause of the article 2508 of the Louisiana 
Code, raises the presumption that the disease existed before 
the sale, if within three days it has made its appearance ; 


BANKS 
v8, 
BOTTS, 


f June, 1836. 








44 


CASES IN THE SUPREME COURT 


Easrerx Dist. but this does not debar the party from showing its previous 


June, 1836. 


BANKS 
v8. 
BOTTS. 


existence, if it has made its appearance after the three days. 
Landreaux vs. Campbell, 8 Martin, N. S., 479. > 

4, There is some conflict in the testimony as to what boat 
the slave was sent in, to the plantation of plaintiff; but any 
difficulty on this subject is removed by the admission on 
record of the defendant, of the identity of the slave who 
died with the one sold. 


Preston for the defendant. 

1. This case turns on mere questions of fact, and the 
evidence fully justifies the verdict of the jury. 

2. To maintain the redhibitory action, it must be proved 
that the disease existed before the sale. Louisiana Code, 
2508. 

3._If it is shown to have appeared within three days after, 
the case raises the presumption that it existed before the 
sale. But in this case it is not proved that the disease 
appeared within three days; and if it were, the ‘testimony 
of several of the witnesses is positive, that the slave was 
perfectly well, when he was sold. This destroys the 
presumption of law. 

4, The testimony shows, that the slave took the small pox 
on his way up the river on a steam-boat to the plantation of 
the plaintiff. This is a sudden disease, but it is not incura- 
ble ; and even if it had existed at the time of sale, it is nota 
ground of redhibition. 

5. The death and loss of the slave was therefore not ocea- 
sioned by the incurable character of the disease, but by 
exposure and accidental circumstances over which the 
defendant had no control, and for which he is in no way 
liable. 


Bullard, J. delivered the opinion of the court. 

This is an action in which the plaintiff sues the vendor 
to recover back the price of a slave, who, he alleges, died 
shortly after the sale of the small pox, which disease he had 
contracted previously to the purchase. 
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The defendant denied, in his answer, the existence of the 
disease at the time of the sale, and alleged that the slave 
was then sound and in good health. 

This issue was submitted to a jury, whose verdict was in 
favor of the defendant, and the plaintiff appealed, after an 
ineffectual motion for a new trial. 

The evidence did not satisfy the jury that the disease of 
which the slave died, made its appearance within three days 
after the sale, and consequently the plaintiff cannot avail him- 
self of the legal presumption established in such cases. But 
we accede to the proposition advanced by his counsel, that 
this does not preclude him from furnishing evidence that in 
point of fact the disease did exist at that time. On this, 
point much evidence was given on both sides. On the part 
of the vendor it is shown, that the sale took place on the 
93d of June, and that the slave remained at the house of 
Mr. Jacobs until the 25th, when he was put on board a 
steam-boat, to be sent to Lafourche ; that during the time 
he remained at Jacobs’s, he exhibited none of the symptoms 
of small pox, and that no cases of that disease had occurred 
at his establishment for two months. On what day the 
disease made its appearance, is not very clearly established. 
It was during the voyage to Lafourche, and he died on the 
10th July. According to the opinion of medical men, the 
slave may have caught the infection, after the 25th of June, 
or it may have existed in the system at that time. The 
matter is left doubtful by the testimony in the case. The 
question is one of fact, and on a careful examination of the 
evidence submitted to the jury, we are ‘unable to discover 
that it preponderates so decidedly in favor of the plaintiff, 
as to authorize us to disturb the verdict. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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CASES IN THE SUPREME COURT 


POYDRAS US. TUSSON. 


, APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


Where a contract of sale of certain slaves for a fixed price in money, is ex- 
ecuted by a notarial act, and the next day the, vendee executes a private 
act to the vendor, in which she proposes to give him certain property in 
France, for the price of said slaves, if on inquiry the vendor accepts it, 
and no acceptance is shown, but the property is proved to be of no value: 
Held that these acts import two separate contracts; the first is perfect 
and executed, and the second of no effect. 

A debtor offering to her creditor certain property which is of no value, in 
payment of a contract, is not entitled to notice of his refusal to accept 
and receive it. 
no title, and she is in the situation of a drawer of a bill without funds in 


the hands of the drawee, when notice of protest is unnecessary. 


It is equivalent to offering property to which she had 


This suit originally commenced in the via executiva by the 
plaintiff, to enforce his demand against three slaves, which he 
had previously sold to the defendant, for the sum of two 
thousand two hundred dollars, the payment of which was 
secured by a mortgage on said slaves. 

There is a detailed statement of all the facts of this case, 
given in the opinion of the court, delivered by judge Martin. 

The plaintiff had been twice enjoined, while attempting to 
proceed with his order of seizure and sale. The district judge 
cancelled both contracts, and decreed the restoration of the 
only slave in the defendant’s possession, and the return of 
the price of one she had sold, with some restrictions, &c. 
From this judgment, the plaintiff appealed. 


L. Janin, for the plaintiff. 

1. The only question which this case presents, is, whether 
the promise to sell, under private signature, dated February 5, 
1826, is binding upon the plaintiff, or in other words, whether 
it can be considered as having been accepted by him. 

2. By the private act, the right of inquiring into the value 
and situation of the property, was reserved to the plaintiff, 
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before he was tosignify his assent or dissent. No period was Esrexn Dist. 


assigned for the exercise of this right. It is true that the act 
also says, that the defendant promises to execute an authen- 
tic sale to the plaintiff “ dans un an ou plus tard & sa volonté.” 
But this does not mean that the plaintiff has only a year to 
make up his mind. It was therefore the duty of the defend- 
ant to put the plaintiff in mord, if she wanted to know the 
decision on the subject, by offering to perform her part of the 
contract. If the contract had been binding on the plaintiff, 
he would have been obliged to pay the eight hundred dollars 
at the death of defendant’s father. This occurred in April, 
1827. But the defendant never demanded this sum ; on the 
contrary, on July 7, 1827, when she probably knew her father’s 
death, she asked for indulgence for the debt of three hundred 
and forty-two dollars... She explained herself no more on this 
subject than the plaintiff, and insisted on the binding force 
of the contract, only after the plaintiff had manifested his 
unwillingness to accept it, by bringing suit against her. 
Even in her petition and grounds for an injunction, she did 
not offer to pass the sale. 

3. A contract for the transfer of real property, whether a 
sale, a promise to sell, an exchange or a dation en paiement, 
must be in writing: until itis reduced to writing, and signed, 
it has no legal existence, and the plaintiff never signed the 
act under private signature. © 

4. The promise to sell the property in France, in payment 
of the slaves, was a “ dation en paiement,” which is not per- 
fect. without delivery. Louisiana Code, 2626. Delivery never 
took place in this case, and was never offered. There is very 
littledoubt that the defendant received the rent of the property, 
and while she was receiving them, she knew full well, that 
the property had not ceased to belong to her. 

5. It results from the certificate of mortgages and from 
Maisonneuve’s letter, that there are mortgages on this pro- 
perty to the amount of nine thousand francs. Two of the 
mortgages are even posterior to the act of February 5, 1826. 
One was given by the defendant on the very day on which 
she acquired the property from her father. These mortgages 


PoYDRAS 
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been perfected, this would have been good cause for setting 
it aside. The certificate of mortgages was indeed not 
obtained under a commission, but it was annexed to plaintiff's 
answers to interrogatories, and not objected to, and could it 
be disregarded, still the plaintiff’s declaration, that ‘the 
property was incumbered to an amount at least equal to its 
value, would remain. 


Martin, J. delivered the opinion of the court. 


The District Court decides that “ the plaintiff made a con- 
tract with the defendant, at that time the widow of René 
Bercegeay, and now the wife of Firmin Duplessis, purporting 
to be a sale of three slaves, Tony, Silvy and Liza, for the 


‘price of two thousand two hundred dollars, on which price 


defendant was to pay an interest of five per cent. from March 
1826, till March, 1827, and after that time an interest of 
eight per cent. The defendant had a right to protract the 
payment of the capital, until the death of her father, who 
resided in France. To secure the fulfilment of this contract, 
Etienne Tusson, the brother of the defendant, became bound 
with her in solido, the slaves were mortgaged, and defendant 
also mortgaged a property owned by her at Nantz, in France, 
in which defendant’s father had a usufructuary interest. The 
notarial act, containing these stipulations, was made on the 
4th February, 1826. On the next day after, defendant 
made an act under private signature, which bears date the 5th 
February, 1825, but which, both from its internal evidence 
and the admission of the parties, was in fact executed on the 
5th February, 1826. This act is signed only by defendant, 
and is in the following words: Je soussignée, Louise Tusson, 
veuve René Bercegeay, demeurant maintenant dans la 
paroisse d’Iberville, état de la Louisiane, déclare: m’engager, 
par ces présentes, & passer & Mr. Benjamin Poydras de 
Lalande, habitant de la paroisse de la Pointe Coupée ; méme 
état, dici & un an ou plus tard, a sa volonté, vente authen- 
tique de cette portion de la maison, vulgairement appellée le 


_ 


Cheval Blanc, située & Nantes, département de la Loire 
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Inférieure, faisant face aux rues de St. Léonard et du Cheval E4st=xx Disr. 


Blanc; laquelle portion m’est échue dans le partage que mon 
pére, Baptiste Tusson, fit de ses biens le 11 Octebre de 
Pannée mil huit cent vingt-cing, entre ses quartre enfans et 
sa femme; cette promesse de vente ainsi faite au dit Sieur 
Benjamin Poydras de Lalande, qui l’a accepté (sauve infor- 
mation & prendre par lui de état de cette portion) pour le 
prix et somme de quinze mille francs; laquelle somme me 
sera payée, par le dit Sieur, par la remise de mon obligation 
hypothécaire, quittancée par lui, que je lui ai consenti hier, 
quartre du courant, de la somme de deux mille deux cents 
piastres ; et la balance me sera par le dit Sieur comptée & 
Pépoque du décés de mon pére, m’obligeant néanmoins de 
payer au dit Sieur Benjamin Poydras de Lalande V’intérét a 
raison de huit pour cent du montant de la susdite obligation 


de deux mille deux cents piastres, chaque année, & dater de ' 


Mars, mil huit cent vingt-sept, jusqu’au décés de mon pére : 
ce qui reste et est entre nous une condition expresse de la 
présente vente, dont le prix est fixé a la susdite somme de 
quinze mil francs, en conséquence de cette obligation de ma 
part. J’approuve lécriture ci-dessus.” 
VE. BERCEGEAY. 
Pointe Coupée, le 5 Février, 1825. 


On 24th November, 1830, plaintiff took out an order of 
seizure and sale, predicated on the notarial act of 4th Febru- 
ary, 1826. The sheriff returned that Tony, one of the negroes, 
was dead ; Silvy, another of the slaves, had been sold by 
defendant, who would give.no information where she was; 
that there remained only Liza to answer to the seizure. 
Against this order of seizure, defendant filed an opposition 
containing various exceptions, to which it has become unne- 
cessary to advert. Defendant also filed an opposition to the 
order of seizure, admitting the purchase of the slaves on the 
4th of February, 1826, but setting up the act under private 
signature of the 5th February, 1826, which she insisted was 
a part of the contract. That she never intended to purchase 
said slaves, except in connection with the sale of her 

7 


June, 1836. 


POYDRAS 
v8. 
TUSSON, 








50 


CASES IN THE SUPREME COURT 


Eastern Dist. property in France. That plaintiff had thereby become 


June, 1836. 


POYDRAS 
v8. 
TUSSON, 


$ 


purchaser of her property in France, the proceeds of which 
were to be applied to pay off the mortgage, and that the 
plaintiff by not notifying her of his non-acceptance in a 
reasonable time, had become bound by the sale. That her 
father had died in April, 1827; that the defendant had 
since received three hundred dollars from plaintiff, and there 
was a balance of five hundred dollars, for which she prayed 


judgment. 


This injunction was granted by the clerk, under the article 


‘of the Code of Practice, which allows injunctions to issue on 


an allegation of fraud, under oath. 

Plaintiff answered this petition, denying the allegations of 
fraud, and denying the existence of the act under: private 
signature, and claimed the enforcement of the act of mort- 
gage ; the injunction was dissolved at the April term of the 
court in 1831; the reasons of the judgment do not appear. 
_ The order of seizure being again let loose upon defendant, 
“on the 9th July, 1831, she obtained another injunction on the 
same allegations. To this petition of injunction, an answer 
in precisely the same terms, was filed; plaintiff’s counsel 
accounts for the denial of the existence of the act under private 
signature, by stating that plaintiff was absent, in France, and 
the counsel himself was ignorant of its existence. 

At October term, 1831, defendant put interrogatories to 
the plaintiff; these interrogatories inquired as to the exist- 
ence of the act under private saree of date of 5th of 
February, 1826. 

Whether the defendant did not go to Pointe Coupée to visit 
plaintiff, for the purpose of selling the property at Nantz; 
whether plaintiff did not refuse to give money, but at the 
instance of plaintiff and defendant’s brother, the arrangement 
was made for slaves; whether a similar contract was not 
made with defendant’s brother, Etienne Tusson, for his share 
of the property at Nantz; whether plaintiff had not stated to 
defendants, after the order of seizure was taken out, that he had 
lost or mislaid the act under private signature ; whether plain- 
tiff had taken any, and what steps, to inform himself as to the 
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property at Nantz. The production of the private act was Fasteun Dist, 


demanded, and also the production of a letter of defendant in 
1826,’asking for five hundred dollars, as a payment on the 
property in France. An interrogatory was also put relative 
to a claim of defendant against her brother Etienne Tusson, 
for three hundred and seventy-two francs, placed in plaintiff’s 
hands for collection. To these interrogatories plaintiff 
answered that the act under private signature was entered 
into, but thatit was not a sale; but a promise tosell. Plaintiff 
denied that defendant came to Pointe Coupée to sell him her 
property at Nantz ; that she came there to get him to advance 
her some slaves, which he did, on the terms stated in the 
public act; that he had great confidence in her brother, 
whom he took as security ; plaintiff denies that defendant 
was induced by him, or her brother, to take the slaves which 
plaintiff sold her, as part payment of her property in France ; 
plaintiff refers to the public act, and to the act under private 
signature, for the contract between them; plaintiff makes a 
like answer as to the contract between plaintiff and defend- 
ant’s brother ; plaintiff denies any knowledge that defendant 
would not have bought the slaves, but for the sale of her pro- 
perty in France ; plaintiff admits that he told defendant that 
the act under private signature was lost or mislaid, owing to 
his change of residence; that he has since found it and left 
it on file in court; that plaintiff told defendant that he did 
not attach any importance to it, because he had received 
information from different persons at Nantz, and particularly 
from a Mr. Maisonneuve, and from the register of mortgages 
at Nantz, by which it appeared that her property was bur- 
dened with mortgages and other incumbrances, equal to its 
value ; that the plaintiff has shown to her and her husband, 
the certificates of the register of mortgages; that defendant 
pretended that some of these mortgages no longer existed, 
but her assertions did not prevent plaintiff from giving belief 
to the information he had received; that plaintiff then told 


her he did not choose to take the property. T'fat he refers to 


the certificate and letter of Maisonneuve, dated 26th October, 
1830, for the information received by him; plaintiff denies 
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against her brother. The certificate of the register of mort- 
gages, states that there existed the .following mortgages 
against Louise Tusson, widow of René Bercegeay, formerly 
living at Nantz, St. Leonard-street: An inscription made on 


13th October, 1825, resulting from an obligation, dated 11th. 


October, 1825, in favor of Potery and two other persons, for 
five thousand francs, with semi-annual interest, due in 1829; 
also a mortgage against J. B. Tusson, the father, and defend- 
ant as widow of René Bercegeay, who had been clerk in 
some public office, as a security, in solido, for two thousand 
francs. A third mortgage is in favor of the minister of state 
for seven hundred:and twelve francs. The letter of Maison- 
neuve describes the defendant’s property as of the value of 
from six to seven thousand francs, and incumbered 


With mortgages to Potery...............-.-- for 5,000 
With mortgages to Huard................-. for 2,000 
With mortgage in favor of Brian..........-. for 1,000 

With one fourth of a life annuity of four hundred 
francs per annum, equal to a capital of ........ 1,000 
Francs 9,000 


The letter of Maisonneuve is dated in October, 1830, and 
describes the property as in bad cendition. 

From this evidence, it is impossible to say what the 
property is worth. 

The contract between these parties took place in February, 
1826, and between those dates there is room for considerable 
fluctuation in value. It militates against the apparent good 
faith of defendant, that she appears to have acknowledged a 
mortgage on this property, on the 11th October, 1825, to 
which no allusion is made in the contract of February, 
1826. This mortgage was made on the same day on which 
defendant acquired her title by the partition made by her 
father, between his wife and four children. 

The defendant gives no explanation of these incumbrances. 
Connected with the answer in the interrogatories, plaintiff 
produces, as the letter called for by the defendant, a letter 




















OF THE STATE OF LOUISIANA. _ 53 


from her to plaintiff, dated the $d August, 1826, in which Faster Disr. 


s ae: ‘ June, 1836. 
defendant says, that since herwisit to him, when he had _“““ 
promised to execute a duplicate of the writing passed between —-POTDRAS 
them, she had received no news from him. She then re- _russon. 


quested to borrow from him the sum of three hundred dollars ; 
and as to the rent of the negroes, she begs him to say whether 
‘he would exact it that year, or whether he would take it in 
balance, which would suit her better. ' There are some other 
letters from her, and in particular one in 1827, begging for 
further indulgence, at the rate of interest agreed upon in this 
act ; whether this refers to the note given in August, 1826, 
for the three hundred dollars then borrowed on the previous 
act of February, 1826, is not very clear. It appears that 
a similar sale of negroes, and contract under private signa- 
ture had been made between plaintiff and Etienne Tusson, 
the brother of defendant, for slaves, and in relation to E. 
Tusson’s share of the property at Nantz, on like terms and 
conditions, the only difference being in price, which is two 
thousand four hundred dollars, Etienne Tusson being owner 
of a different portion of the house. This private act is on 
the same sheet of paper with that signed by defendant, and 
was by plaintiff admitted in evidence. 

The District Court decreed, that the contract of sale from 
- Benjamin Poydras de Lalande, to the defendant, Louise 
Tusson, dated 4th February, 1826, be rescinded and annulled, 
and the mortgage given by defendant on her property in the 
house called the Cheval Blanc, being a house situated at the 
corner of St. Leonard and Cheval Blanc streets, at Nantz, 
in France, be cancelled ; and also that the private act from 
defendant to plaintiff, of date February 5th, 1825, but actually 
executed on the 5th February, 1826, being a promissory or 
conditional sale of said property by defendant to plaintiff, be 
also annulled, and defendant be restored to her rights therein ; 
that the defendant, Louise Tusson, restore to Benjamin 
Poydras de Lalande the slave Liza, now in her possession ; 
and that Benjamin Poydras de Lalande receive from Louise 
Tusson the sum of seven hundred dollars for the slave Silvy, 
sold by her, with interest at five per cent. from this date; 
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bos ngage but that before he take out execution for this sum, he file in 
—___’____ this suit a release of any claim to said slave ; but that, if he 
—" do not choose to do so, that his right to enforce the payment 
tussox. of the sum of seven hundred dollars, with interest as aforesaid, 
by the sale of said slave Silvy, in an hypothecary action, be 
reserved to him; that Benjamin Poydras de Lalande pay the 
costs of suit up to the present time, but that defendant pay 
any future costs to be incurred after notification of this decree, 

The plaintiff appealed. 

It is contended, on the part of the defendant, that the nota- 
rial act, and the private one, are evidence of one contract, 
viz: one of exchange of the slaves for the property in France, 
That the plaintiff had the faculty of declining to take the 
property in France, after he had taken information of its 
value and condition. That, as there is no evidence of his 
having notified the defendant of his intention to insist on the 
payment for the slaves in money, according to the notarial 
act, (except his issuing the-order of seizure and sale after 
upwards of five years had elapsed) he must be considered as 

Where acon- U@Ving determined to take the property in France in exchange 
tract of sale of for the slaves. That neither the letter of the plaintiff’s 
certain slaves for ; ; 

a fixed price in agent, nor the certificate of the recorder of mortgages, which 
money? iS exe it includes, are legal evidence of the alleged dilapidation or 


cuted by a nota- 


rial act, and the jncumbrances. That the District Court might have declared 
next day the ven- ae ‘ 
dee executes a that the plaintiff had made his election to take the property 


ee in France in exchange, and could not afterwards resort to the 
’ 


she > order of seizure and sale. He cannot, therefore, complain of 
ive him certain es ° ° , . 
tee in the decision of the District Court, cancelling the whole con- 


og ch tract, and placing the parties in their original situation. 


nt — a We are of opinion that there were two distinct contracts ; 
accepts it, and one of sale, evidenced by the notarial act: this was an abso- 
P p) y : 
ita i ° . 
Rom, txt tee lute and executed contract. This was accompanied by an 


roperty is prov- ainti ive hi 
property is Prov” offer of the defendant to the plaintiff, to give him the property 


value : Heid, that in France in exchange for the slaves, if after being informed 
these acts import , oie me oags 
two separate Of its value and condition the plaintiff was willing that the 


contracts: the ee 
first is perfect Contract of sale should be resoly ed into one of exchange. 
and executed: ‘The plaintiff, in answer to interrogations of the defendant, 


and the second . : . 
of no effect. calling on him to say what steps he had taken to ascertain 


’ 
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the condition and value of the property in France, has sworn 
he employed Maisonneuve to make the inquiry, and that the 
result of it was that the property was in a state of great dilapi- 
dation, and mortgaged for several sums.of money, the aggre- 
gate amount of which exceeded its value, according to the 
certificate of the recording officer. 

The agent’s letter and certificate were annexed to the 
answer of the plaintiff. The answer being uncontradicted, 
and the facility with which it must, have been so, if the facts 
were otherwise, allow no ground to doubt of the correctness 
of the statement. 

The plaintiff and defendant resided at no great distance 
from each other ; and the idea cannot be easily entertained 
that the plaintiff withheld the information he had received 
from the defendant, in the hope of obtaining a bargain if 
circumstances changed. The defendant cannot well be sup- 
posed to have been ignorant of the mortgage which incum- 
bered her property. There cannot be any difference between 
offering for sale property thus situated, and offering that to 
which she had no title. She was then in the situation of the 


' drawer of a bill on a person in whose hands there is no fund. 


To such drawer, notice of protest is unnecessary, because it 
would be useless, as he had no funds to withdraw. It is not 
extraordinary that the plaintiff did not secure the evidence 
of his having notified the defendant of a circumstance which 
cannot be supposed to have been unknown to her. His 
delay to enforce compliance with the terms of the contract of 
sale, is rather evidence of his indulgence towards a female 
debtor, whom it is always painful to coerce, than of an expec- 
tation that circumstances might turn out which would make 
it his interest to take the property in France, and relinquish 
his claim to the money payment. 

If the delay and state of suffering, in which it is contended 
the defendant was kept in, created any injury to her, she had 
at all times the faculty of avoiding the injury, which it is 
not presumable she would have neglected ; and if the plain- 
tiff was obstinate in withholding his election, she might have 
put him in mora. No improper view can, in our opinion, 
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A debtor offer- 
ing to her cre- 
ditor certain 
property which 
is of no value in 
payment of a 
contract, is not 
entitled to no- 
tice of his refu- 
sal to accept and 
receive it. It is 
equivalent to of- 
ferin ropert 
to wick dis ten 
no title, and she 
is in the situa- 
tion of a drawer 
of a bill without 
funds in the 
hands of the 
drawee, when 
notice of protest 
is unnecessary. 








56 


Eastern Dist. he imputed to the plaintiff. The defendant, unless she is 
June, 1836. 


GORDON 
v8. 
PARKER, 


CASES IN THE SUPREME COURT 


thought to have been ignorant of the incumbrance which 
rendered the property worthless, appears to have sought to 
deceive the plaintiff, in order to protract the payment of the 
price of the slaves she had purchased. He appears to have 
been indulgent, as he had hopes that coercion could have 
been avoided. , 

The defendant has had all the benefit she contemplated 
by the purchase. It does not appear she has suffered any 
thing by the plaintiff’s delaying his demand, and we see no 
ground on which she may be released from paying the 
consideration of the sale. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 


reversed ; and that the injunction obtained by the defendant . 


be dissolved, she paying costs in both courts, 


| 


GORDON US. PARKER. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


A purchaser of stocks at auction, when there is no deception, takes them 
subject to all the requirements of the ‘charter of the institution from 
which they emanate. 

Where a purchaser is sued to compel a compliance with the conditions of 
the sale, and avers he is not bound by it, evidence is admissible to show 
that he offered his note at long date in compliance, and as a recognition 
of his bid. 


This is an action to recover back a sum of money which 


had been advanced by the plaintiff, in obedience to calls by . 


the board of directors, on twenty-eight shares of stock in the 





" 
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Louisiana Insurance Company, sold by the former to the 4st» Disr. 








defendant. 
The plaintiff alleges, he sold at auction, on the 21st of 


October, 1834, eleven shares of stock in the Louisiana 
Insurance Company, at six dollars for one hundred dollars 


. paid in.on each share, and seventeen shares at two dollars 


for one hundred dollars paid, in all twenty-eight shares; at 
which sale the defendant became the purchaser. 

He further shows, that by the terms of the charter of said 
company, the capital stock is divided into shares of one 
thousand dollars each, of which one hundred dollars per 
share was paid at the time of subscribing, and the remaining 
nine hundred secured by mortgage or pledge of stock to said 
company. That the defendant has failed to comply with the 
terms of the adjudication, and the conditions of the charter 
of the company, by refusing to pay the sum of one hundred 
dollars to the ‘petitioner, and to secure the remaining nine 
tenths of the twenty-eight shares by mortgage or pledge of 
stock; and the plaintiff alleges, that since said sale he has 
been called on by the directors of said company, and required 
to pay two hundred dollars more on each share; making in 
all the sum of five thousand six hundred dollars, which the 
said E. E. Parker justly owes him by reason of the premises. 

He prays, that the defendant be decreed to pay him the said. 
sum of five thousand six hundred dollars, and be adjudged to 
comply with the conditions of his purchase; or in default 
thereof, on demand made by the sheriff, that he forfeit his 
stock as damages, over and above ‘the said sum of five 
thousand six hundred dollars. 

The defendant averred, that at the time of the adju- 
dication of said stock, the Louisiana Insurance Company 
had not only sunk its capital paid in, but eighty-five thousand 
dollars more, amounting to twenty-five per cent. on the 
capital stock of the company, so that the stock was not only 
valueless, but was in debt twenty-five dollars on each share ; 
which fact was suppressed and concealed from the bidders at 
the sale, and as soon as he found it out he declined his pur- 
chase. That it was represented at the auction sale, on 

8 ' 
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which induced him (the defendant) to bid; and having 
purchased in error, through the conduct of the sluinti he is 
not bound thereby. 

On these issues and pleadings, the parties went to. trial, 
The cause was tried before a jury. In the course of the 


trial, the plaintiff offered evidence to show that the defendant 


had recognized his purchase, and had made overtures in 
compliance with it. The depositions of two witnesses were 
produced by the plaintiff, to show that the defendant, Parker, 
had offered a note of long date to the Louisiana Insurance 
Company, in compliance with its call of two hundred dollars 
on each share ;-which was objected to by the defendant’s 
counsel, on the ground that the offer was not made to the 


plaintiff, and was only made by way of compromise of a suit ° 


immediately afterwards commenced in the District Court, 
by the Louisiana Insurance Company against Gordon and 
Parker, in relation to this transaction. The evidence was 
admitted, and a bill of exceptions taken. 

The record and proceedings in the case of the Louisiana 
Insurance Company vs. Gordon and Parker, 8 Louisiana 
Reports, 174, was also produced in evidence. The parish 
judge charged the jury that “they were to inquire, first, 
whether a sale was made; second, whether the plaintiff had 
done any thing to deceive the defendant, in relation to the 
sale; and further, that the principles of law applicable to 
sales generally, were not strictly applicable to sales of stocks, 
inasmuch as the interest of the vendor alone in stock was 
sold; the stocks themselves fluctuating in their nature, 
and variable in their value.” The charge was excepted to 
by the defendant’s counsel. 

The jury returned a verdict of five thousand seven bended 
dollars for the plaintiff; and from judgment rendered thereon, 
the defendant appealed. 


Peirce and Lockett, for the plaintiff. 


Preston, for the defendant and appellant. 
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Mathews, J., delivered the opinion of the court. Eastern Dist. 


This suit is brought to recover from the defendant a sum 
of money, which the plaintiff alleges he paid for the use and 
benefit of the former, in fulfillment and discharge of a con- 
tract by which he was bound as the real debtor to the 
Louisiana Insurance Company. 

The plaintiff obtained judment in the court below, from 
which the defendant appealed. 

The facts of the case, as they appear by the evidence, are 
the following: The plaintiff was owner of twenty-eight 
shares in the stock or capital of the Louisiana Insurance 
Company, which he caused to be sold at auction. At this 
sale, the defendant became purchaser, at an immense 
discount, on the amount which had been actually paid on 
each share. The sum thus paid, was one hundred dollars 
per share, the shares being one thousand each; the balance 
of nine tenths was to be secured to the corporation by each 
stockholder, by mortgage or pledge ‘of other stocks. The 
payment of this balance was secured, as required by the 
plaintiff. On the 13th of October, 1834, the board of 
directors of the company called in two hundred dollars on 


June, 1856. 
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each share, to be paid one half on the Ist of November - 


following, and the other on the 15th of that month. Before 
these payments became due, viz: on the 21st of October, the 
stock, as above stated, was sold to the defendant, Gordon, 
who, in a suit brought by the corporation, was compelled to 
pay the amount thus called in; and the present action is 
instituted, to recover it, and the price of adjudication made 
by auction, from the defendant, in which the plaintiff 
alleges that the contract under which the former acquired 
the stock in question, was not complied with on his part ; 
that he was really bound to pay to the company the amount 
called in; and, payable subsequently to the sale and 
transfer of the stock to him. In avoidance of this contract, 
the defendant in his answer alleges concealment on the part 
of the plaintiff, in relation to the embarrassed state of the 
company, &c., and consequent fraud. 
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Eastern Dist. The cause was submitted to a jury, who by their verdict 
a. negative the alleged concealment and fraud, and found for 
crarizn Er At. the plaintiff five thousand seven hundred dollars. The record 
" naxks. contains several bills of exception, two to the testimony 


A purehaser of offered on the part of the plaintiff, and one to the charge of 
stocksat auction, = . - 

when there isno the judge a quo to the jury. We consider the facts offered to 
ca ae be proven, by the witness Peirce, whose testimony was 


all the require- rejected, as not very material to the issue made by the 
ments of the 


charter of the pleadings. We shall, therefore, leave this bill unnoticed. In 
institution from a ‘ ¥ ; 
which they ema- relation to the second, which was to testimony admitted |. 


nate. . 
er the court below, we are unable to perceive any good reasons 


chaser is sued to why it should have been rejected, and the counsel for the 
compel a com- , oan 
pliance with the defendant has not favored us with any. We are of opinion 
conditions of the j 7 i 
sale, and avers “hat the charge of the judge was correct, and that the verdict 


he isnot bound and judgment are conformable to the law and evidence of 
by it, evidence is 

admissible to the case. 

show that he of- 

fered his notes 

pest. Range It is, therefore, ordered, adjudged and decreed, that the 


ot hi — judgment of the Parish Court be affirmed, with costs. 
of his bid, 


CLAPIER ET AL. US. BANKS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The same exactness is not to be expected, and will not be required, in the - 
execution and preservation of the records of marriages, births and deaths, 
in a new colony, as is observed and required in the mother country. 

The destruction by fire of the places of deposit of records and documents, 
dispenses with the production of the originals, which may be fairly 
supposed to have been destroyed. 

Legitimacy will be presumed, when a century has elapsed without its 


being doubted or controverted. 
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This is a petitory action, in which the plaintiffs, residing Easrexx Dist. 


jn France and claiming as heirs of the late Pierre Augustin 


June, 1836. 


Meuillon, his succession, which was opened in the parish of carrer er at. 


St. Charles about the year 1810, now seek to recover a house 
and lot in the possession of the defendant, situated at the 
corner of Bienville and Levee streets, in New-Orleans, which 
they allege forms a part of Meuillon’s succession. 

The defendant sets up title to the property in question, by 
purchase from the late Pierre St. Amand, by public act 
dated the 8th of May, 1815, for the price and sum of fourteen 
thousand dollars, with a general warranty of title. He calls 
the natural children of St. Amand, who succeeded to his 
estate, In warranty. 

Upon these issues, the parties went to trial. 

The facts and evidence of the case are given with great 
minuteness and accuracy, in the reasons for the judgment 
_ rendered by the district judge, which serve as a statement of 

the case. They areas follow: : 

“To advert to the events pertinent to the case in the 
order of time, we begin by stating, that, as is alleged, Jean 
Frangois Daspic St. Amand intermarried with Marie 
Frangoise Dubuisson, at New-Orleans, in 1722. It will be 
found that the controversy turns on the proof of this 
marriage. The fruit of this alleged marriage were Pierre 
St. Amand, born in 1725, and Dominic St. Amand, born 
in 1728. 

“ Jean Francois Daspic St. Amand died in 1729. Antoine 
Meuillon emigrated from Grenoble, in France, and in 1732 
married Marie Frangoise Dubuisson, widow of Daspic 
St. Amand. 

“ Marie Francoise Dubuisson died in 1738; Antoine 
Meuillon died in 1767. 

“The fruit of their marriage was Louis Augustin Meuillon, 
born at Pointe Coupée, in 1733, and who died in 1810, 
without leaving issue. 

“The litigation is in relation to his succession. At the 
time of the decease of Louis Augustin Meuillon, in 1810, his 
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Eastern Dist. uterine brothers Pierre and Dominic St. Amand were both 


deceased; but they had: left children, nephews of Louis: 
Augustin Meuillon. 

“The petitioners claim the succession of Louis Augustin 
Meuillon, alleging themselves to be his nearest relations, in 
1810, the time of his decease. 

“The children of Pierre and- Dominic St. Amand, as the 
nephews and heirs of Louis Augustin Meuillon, on his 
decease, in 1810, took possession of his estate and had it sold, 
By successive conveyances, the property sued for came to the 
defendant, Banks; and by successive calls in warranty, the 
legal and instituted heirs of Pierre and Dominic St. Amand 
are made the final defendants. 

“ The original petition claimed for plaintiffs only as legal 
heirs. An amended petition claimed for them as instituted 


. heirs under a will, alleged to have been destroyed by 


defendants’ ancestors. As the court was of opinion that 
plaintiffs cannnot claim under a will without producing a 
probate of the will, all evidence under this allegation was 
excluded, and plaintiffs were driven to rest on their character 
as legal heirs only. 

“The plaintiffs having alleged and proved themselves 
related to Louis Augustin Meuillon (and they are only one 
degree more remote than the children of Pierre and Dominic 
St. Amand,) claim to be heirs of said Meuillon, and it became 
incumbant on the descendants of these persons, not only to 
show lineal descent from them, which has been done, but 
also, that Pierre and Dominic St. Amand were legitimate 
descendants of Marie Frangoise Dubuisson ; and, therefore, 
lawful uterine or maternal brothers of Louis Augustine: 
Meuillon. 

“This they have attempted to do, by all the different 
modes of evidence applicable to the fact : 

“1. By parole evidence, proving themselves and their 
ancestors always in possession of the legal quality and con- 
dition of legitimate lineal descendants of Marie Frangoise 
Dubuisson, by her first husband, Daspic St. Amand. 
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«9, By the recognition of them as such, by Louis Eastsen Dist. 


Augustin Meuillon, and by their being treated and considered 
as such by the community. 

“3, By the private writings, notarial acts, &c., in which 
poth Antoine Meuillon and Louis Augustin Meuillon 
recognized and treated with them as such. Antoine 
Meuillon divides the succession of their mother between them 
and his own child, Louis Augustin Meuillon, and acquits 
himself towards them as their tutor, both in relation to their 
father’s and mother’s successions. 

“4, By the act of marriage between Antoine Meuillon 
and Marie Francoise Dubuisson, in which she is described as 
the widow of Daspic St. Amand. 

“The evidence on these heads of proof, is of the most 
plenary description, and carries the most perfect conviction 
to the mind, of the facts sought to be established by the 
defendants. But the defendants have further, 

“5. Introduced an act of the marriage between Jean 
Frangois Daspic St. Amand and Marie Francoise Dubuisson, 
which took place, as has been stated, in 1722. 

“¢First register of marriages of the parish church of 
St. Louis, of New-Orleans, containing three hundred and 


- seventy-six acts of marriages of whites and eleven marriages 


of negroes, and three acts of abjuration of heresy. The 
said register begins the first day of the month of July, of 
the year 1720, and finishes the fourth day of the month of 
December, of tlie year 1730.’ 

“The book is obviously not a collection of original acts, 
but copies of them, and extracts from them. At the close of 
the book is a certificate in Spanish, as follows : 


“¢], Francis Antonio de Sedella, religious, capuchin, 
curate of this church of St. Louis of New-Orleans, certify in 
the form (que puedo) I have a right to do, that this present 
register, which-contains three hundred and_ ninety acts of 
marriage, which were copied and extracted in the time of the 
government of France over this province, to which full credit 
and faith should be given; that the original register which 


June, 1836: 
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Eastern Dist. contained them, from which they were copied, was found in 


June, 1836. 


CLAPIER ET AL, 


v8. 
BANKS, 


a bad state, as were also the conditions of the other registers 
of this chureh, caused by the devouring fire, which took 
place in this capital on 21st March, 1788, and that this may 
appear, I attest. 

Signed, FR. ANTONIO DE SEDELLA, Curate.’ 


“The act of marriage is as follows : é 


“<*No. 119, fol. 40. Jean Frangois de St. Amand, with 
Marie Francoise Dubuisson. 

“In the year 1722, 13th April, I, the undersigned, curate 
of New-Orleans, have received the mutual consent of mar- 
riage of Jean Frangois St. Amand Daspic, son of Jacques 
Daspic, and of Dominique Bordeliére, his father and mother, 
and of Marie Francoise Dubuisson, daughter of Leon 
Dubuisson and of Mariane Canop, her father and mother, in 
presence of Pierre Dreux, of Martharine Dreux, of Pierre 
Alexis Desjardins, of Frangois Quasido, and of Claude Pierre 
Hyronée, who have signed ; with me also signed St. Amand 
Dreux, M. Dreux, and J. Richard, curate.’ 

“This act of marriage is attacked as not being in con- 
formity with the ordonnance of 1667 on this subject, made 
in France, which requires the act of marriage to be signed 
by the parties, by at least four witnesses, or a declaration 


that they know not how to sign. , 
“That the act does not express that the banns were 
published. 


“That the nuptial benediction is not stated to have been 
given. ' 
“That it does not appear that the curate was the local 
curate of New-Orleans. 

“That it is not stated that the marriage was celebrated ; 
only that a consent to marry was given. 

“ That it is not stated that the marriage was in the face of 
the church. j 

“‘There appears much boldness in the attempt to have a 
marriage declared null, which was made one hundred and 








OF THE STATE OF LOUISIANA. 


65 


thirteen years ago, and the descendants from which have Easrenw Dist. 


ever since been in the undisputed possession of the quality, 
character and condition of lineal legitimate descendants of 
the married persons, and who were acknowledged, treated 
with, and recognized as legitimate, by the only persons who 
had an interest to make the question. 

* One of the counsel of the plaintiffs adverted to a principle 
of law, that when a plaintiff in a petitory action makes out a 
prima facie title or case, the burden of proof is thrown on the 
defendant to show a better title. This position is true, but 
it is also true, that when the defendant has in turn shown a 
prima facie good title in himself, the burden of proof is shifted 
back on the plaintiff, to rebut and destroy it. 


June, 1836. 
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“The counsel admitted the truth of this position so far as 


to say, that if defendants had rested on their proof by wit- 
nesses, private writings and notarial acts, they would fully 
have established their lineal legitimacy as descendants of 
Marie Francoise Dubuisson, but that the production of the 
act of marriage, defective in essential forms, had paralized 
the other proofs. 

“In relation to this part of the subject, I concur in the 
application by defendant’s counsel, of the principle, that the 
laws of a mother country when applied to her colonies, 
are always to be modified to the situation, wants and 
circumstances of the colony. This register is described as 
the first register of marriages. It is to be presumed there 
were marriages before 1720; and even if it were proved they 
were made before a commandant for want of a curé, or of 
any other public officer, as among the Anglo-American 
population justices of the peace presided at marriages for 
want of a clergyman, the necessity of the case would make 
the law of it. 

“In Pizero vs. Meuillon, for the name of Meuillon figures 
once before in an interesting case in our books, the court 
declared, that the passing of acts before commandants was 
binding, and the law of the colony, because there were no 
’ notaries, and it was the practice. So, it has been decided, 
that an order to admit a will to probate, implied an order to 

9 
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execute the will. Authorities could be cumulated without, . 
number on analagous questions, according to which it hag. 
been held, that great allowance for ignorance, unskillfulness 
or peculiar circumstances of a colony, is to be made, and the 
law applied as it was then understood and practised. It is 


‘ the common law of colonies. 


*“ These principles repel many, if not: all the objections and 
exceptions to this act of marriage, if they were ever so clearly 
established. On examination, it will be found that the acts 
of marriage in the register produced, are recorded in different 
forms, by different individuals. Ifthe case were much more 
modern, and the proof much more defective than it is, the | 
certificate of the condition in which the records were, when 
copied, would give the court ample room for presumption, 
and the court would presume a great deal in favor of a quality, 
and condition of married persons, recognized as such by all 
the connections ; and it appears to me, a court is bound to 
presume any thing and every thing in support of -a civil 
condition and quality of one hundred years’ standing ih 
Louisiana, which has been hitherto unimpeached. 

“Tt will presume every thing that is necessary to make 
this extract, for it is so styled, to be an extract from an 
original, complete in all respects. 

“As was observed by a counsel for defendants, if the 
evidence in this case does not establish the civil condition of 
this family, the inhabitants of Louisiana of French descent 
may as well at once surrender their estates to the descendants 
of their common ancestors in France. 

‘1 consider, that the quality and condition of the children 
of Pierre and Dominic St. Amand, as heirs of Louis Augustin 
Meuillon, in 1810, is fully established.” 

Judgment was rendered in favor of the defendant, fret 
which the plaintiffs appealed. 


Fourchy, Magnin and Caillard, for the plaintiffs. 


Morphy, Mazureau, Pichot and Conrad, for the defendants 
and warrantors. 
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Martin, J., delivered the opinion of the court. Eastsry Dist. 
This is an action by the heirs and legal representatives of _/™%r 1896. 
the late Louis Augustin- Meuillon, who is alleged to have cxarrer xr at. 

died in this state in the year 1810, against the defendant, as —aawxs. 
possessor of a lot of ground, which the plaintiffs allege to be 

part of the estate of their said ancestor, and which legally 

belongs to them by inheritance. 

The defendant sets up title to the lot in question, as 
purchaser from the late Pierre St. Amand, of New-Orleans, 
the 8th of May, 1815, as appears by his deed of sale of that 
date, for the price and sum of fourteen thousand dollars, 
with full warranty of title. 

The success of the plaintiffs depends on establishing the 
illegality of the marriage of St. Amand, the ancestor. For 
this purpose, they rely on the absence of any documentary 
evidence of his marriage with: Marie Frangoise Dubuisson, 
who after St. Amand’s death married Antoine Meuillon, in 
respect of whom the plaintiffs claim as collateral heirs. 

On the other hand, it has been shown, that in the confla- 
gration which desolated a considerable portion of the city of 
New-Orleans, in the year 1788, the records of the parish 
became for a considerable part the prey of the flames ; that 
those which were saved, were very much injured and 
defaced, so much so, that it became necessary to have them 
transcribed into new books procured for that purpose. 

Among the records thus rescued from the flames, is a 
document purporting to be a record of marriage, bearing date 
in the year 1722, in which the curate of New-Orleans attests 
and declares he has received the mutual consent of marriage 
of Jean Francois St. Amand, &c., and of Marie Francoise 
Dubuisson, &c., in the presence of witnesses. These are the 
. parents of St. Amand, the vendor of the defendant. 

During the century which preceded the present suit, the The same ex- 
heirs of St. Amand. have been reputed the legitimate 2¢tess is not to 


be expected, and 

descendants of the common mother of St. Amand, and of the will a Oe OF, 
; ; j ; the ex- 
children by her second marriage with P. A. Meuillon. coethan aula 


On these facts and proofs, the district judge who tried the — 


cause recognized the legality of the marriage of the parents riages,birthsand 
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Eastern Dist. Of St. Amand, who sold the disputed premises to the defend. 
June, 1836. ant, and consequently established the defendant’s title. From 
vsrnx this judgment the plaintiffs appealed. 


wemnrerar, 0a careful examination of the evidence and law of the 
deaths, in anew case, this court is of opinion’ the district judge decided 
colony, as ‘$0b- correctly. In the infancy of a colony it but rarely happens, 


quired in the that the laws of the mother country, which are enacted to 
mother country. 


The destrue- Secure the evidence of marriages, births and deaths, are 


~ oe Bae Rag executed and carried into effect, with the regularity and 
posit of records exactness they would be in the mother country itself. 
gg The destruction by fire of the places of deposit of records 
Fubladsede and documents, dispenses with the production of the original 
cane le records and documents themselves, which may fairly be 
to have been de- Supposed to have been destroyed; and legitimacy will be 
ll al presumed when a century has elapsed, without its being 
a anced, doubted, controverted or denied. 

‘eagles 

without its being It is, therefore, ordered, adjudged and decreed, that the 
troverted. judgment of the District Court be affirmed, with costs. 


TERRY US. TERRY ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A sequestration of the funds of the defendant in the marshal’s hands, does 
not have the effect of an attachment to bring the party into court by his 
property. Ifthe defendant is absent in such case, and there is no curator 
ad litem or ad hoe appointed to represent him, but only service of citation 
on the attorney appointed to defend the suit, it will be dismissed as to 
him. 

Where the plaintiff was prevented by the excess of his claim, from going 
before a court of limited jurisdiction, to contest and litigate his rank and 
privilege with another creditor, who was seeking a judgment with a 
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privilege against the common debtor in said court: Held, that he can 
compel his adversary to come into a higher court to litigate their claims. 


The vendor of a vessel or other moveable property not paid for, is entitled 
to a privilege on its proceeds, when sold by a forced sale, in a suit against 
his vendee for the price, even when he has taken a note and allowed a 
credit; but his privilege is of inferior rank to that of a creditor who has 
furnished supplies to the vessel. 

This is an action in which the plaintiff seeks to recover 
the sum of five hundred: dollars, as a privileged claim on the 
proceeds of the sale of a barge, in the hands of the city 


marshal of New-Orleans. 


The plaintiff alleges, he is the holder of two promissory 
notes, one for one hundred dollars and the other for four 
hundred dollars, executed by J. C. Terry, for the purchase 
of the barge Volunteer; that said barge has been attached 
and seized by various creditors of said J. C. Terry, and sold 
by the city marshal of New-Orleans for the sum of eight 
hundred dollars, on a credit of ninety days. 

The plaintiff further shows, that he is a privileged creditor 
on the proceeds of said barge, yet in the hands of the city 
marshal for the amount of said notes, which he prays may 
be sequestered and held subject to such judgment as shall 
be rendered in the case; and he prays judgment for the 
amount of his claim. 

An attorney was appointed to defend the interest of the 
defendant, who, it was suggested, had departed from the 
state. 

In an amended petition, the plaintiff alleges, that one 
William Bowman, was prosecuting a claim of about two 
hundred and ninety dollars against the proceeds of said 
barge, in the City Court of New-Orleans, which claim, he 
alleges, is not a privileged or valid one; but that his 
(plaintiff’s) claim is too large to be litigated in the City 
Court: wherefore, he prays that Bowman and the city 
marshal be cited and made parties to this suit, and that he 
have judgment against them for the amount of any moneys 
Bowman may have received, and for so'much in the hands 
of the marshal as will satisfy his claim. 


- 
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Bowman appeared and excepted to the supplemental 
petition, as making new parties, and setting forth new and 
totally distinct causes of action from that in the original 
petition; that it prays for the annulling such judgment as 
Bowman may and has obtained in the City Court, which 
this court is incompetent to pronounce; and further, that the 


‘right of preference claimed by the plaintiff on the proceeds 


of the barge is res judicata, having been passed upon by the 
City Court of competent jurisdiction. 

The attorney for the absent defendant pleaded a general 
denial, and required strict proof. 

While this suit was pending, to wit, on the 19th June, 
1835, Bowman obtained his judgment in the City Court for 
two hundred and ninety-six dollars, with a privilege on the 
proceeds of the barge. Several other persons had also 
obtained judgments against the barge, for seamen’s wages, 
&c., amounting in all to five hundred and thirty-five dollars 
and ninety-one cents, under which she was seized and sold 
in the first instance. 

The district judge delivered his judgment, overruling the 
exceptions, as follows : 


“It is obyious these exceptions do not raise the real difficulty 
of the case ; for as to the first exception, the suit was origin- 
ally against Jeremiah Terry, and such an exception could 
not therefore be raised by Bowman. If any thing, it might 
be said the original petition was defective, in not having in 
the outset made Bowman (a real party in interest) party to / 
the suit, if J. O. Terry had a knowledge of the institution 
of Bowman’s suit, when he filed his petition; nor is 
there any change in the nature of theclaim. The second 
exception is without point, as it objects only to the nature of 
the relief prayed for. It is not to be supposed that the 
District Court will give any relief, or make a decree. it is 
incompetent tomake. The judgment, Bowman vs. Jeremiah 
Terry, may well stand, and yet J. O. Terry be entitled to 
the proceeds of the Volunteer; for although Bowman may 
have a right to them, as against Jeremiah Terry, he may 
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not have a right to them as against J. O. Terry, and that Easreaw Disr. 
question was certainly not litigated when the judgment, Jue, 1896. 
Bowman vs. Jeremiah Terry, was rendered i in the City Court. TERRY 
As to the third exception, it touches upon the real question ence tia 
in a collateral manner, viz: whether J. O. Terry was bound 
to litigate his claim for five hundred dollars, in the City 
Court. If Bowman had obtained his judgment, and received 
its amount before J. O. Terry had instituted any proceedings, 
‘the case would have been embarrassed with new difficulties ; 
put we are spared the necessity of investigating that question, 
by a reference to the dates of the proceedings. Bowman 
was served with the petition and citation out of the District 
Court, on the Ist July, 1835, and he did not take his last 
rule on J. OQ. Terry and the marshal, to show cause why 
he should not be paid his judgment out of the proceeds of ; 
the barge, until 20th August, 1835. : 
“JT cannot suppose that J. O. Terry was bound on the | 
rule taken on him, to go into the City Court and litigate his 
claim of five hundred dollars. Bowman was aware of the 
extent of J. O. Terry’s claim, and I must suppose, knew, 
when the rule was taken and decided, the existence of the 
suit, as the judgment of the City Court refers to that pro- . , 
ceeding. I am disposed to give full effect to all the articles ? 
cited by the presiding judge of the City Court; but the 
question presents itself to my mind under these points of 
view : 
“1. The City Court is a court of limited jurisdiction. 
No claim for any debt, &c., beyond three hundred dollars, 
ean be litigated there. 
“2. The constitution gives a right of appeal for sums 
exceeding three hundred dollars, to the Supreme Court, and 
no provision is made for an appeal from the City Court to 
the Supreme Court. 
“3. The Code, in various articles, provides that the 
distribution of the proceeds of property seized and sald on 
exécution, should be made by the court out of which the 
execution issues; but if there be a conflict between these 
atticles of the Code and the more general laws, and other 
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Eastern Dist. articles of the Code and of the constitution relative to juris. 
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diction, &c., the minor articles or regulations of the Code 
must be so construed, limited or modified, as not to impair a 
more general law or righf, more especially if it be a constitu. — 
tional one. They are subordinate provisions of the law, and 
more especially the whole must be so comatinal, as that 
there be not a failure of justice. 

‘I cannot suppose that it was intended by the laws, that 
a mortgage or privilege creditor for a sum of three hundred 
dollars, is to stand by and quietly permit his pledge to be sold, 
and the proceeds distributed among smaller creditors, or paid 
over to the debtor to be dissipated, because the law allows 
creditors for sums under three hundred dollars to sue in 
Parish Courts in the country, or in courts of limited jurisdic- 
tion in the city, while the same laws incapacitate and pro- 
hibit those courts from entertaining jurisdiction of his claim 
or debt for a larger amount, while on the other hand there 
will be no failure of justice if the litigation be brought into 
the higher court. 

‘The case is likely frequently to occur as to the privileged 
claims, and I see no way of preventing a failure of justice, 
but by drawing the litigation into a jurisdiction co-extensive 
with the right claimed, otherwise the creditor must lose his 
right of property, or of appeal, or both. I consider it to be on 
reasons of this kind, that the case of Lawes vs. Chinn, 
4 Martin, N.S., 390, was decided, and the court put the 
decision on the necessity of the case. The case of Vail 
against U. S. marshal, Nicholson, covered the whole ground. 
The case of Oger against Daunoy, 7 Martin, N. S., 656, 
appears much in point for the defendant, Bowman ; for the 
court there decided, that Oger, who alleged that his property 
was seized on an execution against Harland, could. not 
enjoin the sale, or recover the property itself from Daunoy, 
the marshal, in the District Court, because of article 395 et 
seq., of Code of Practice, but that he might recover its value 
from Daunoy in that court. My understanding is too prac 


tical to understand the value of distinctions, where there are 
no differences. 


In the dilemma raised by contradictory 
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provisions of law, it appears to me, that in substance there Easrzun Disr. 


were but two solutions of the difficulty: either to say, that 
Oger might claim his goods or their value, without regard 
to the limitation of the jurisdiction of the City Court, when 
they were under seizure by execution out of that court ; or to 
say, that when the property claimed was of the value of an 
amount beyond the jurisdiction of the City Court, the third 
_ person, whose property was seized, might come into the 


. District Court, to claim out of the funds of the marshal, and 


that the Code of Practice, 395, et seq., ex necessitati rei did not 
apply in such a case. 

“In the present case it may be said, upon principles anala- 
gous to the reasoning used in Oger against Daunoy, that the 
sequestration will not hold, but that if Bowman receives 
money, with the notice that another person claims a better 
right to it, he might, when that right is established, ex eque 
et bono, to be made to refund it ;' but this is to get around the 
difficulty, not to meet it. It is to observe the law to the 
letter, but break it to the spirit. Nor does it do complete 
justice, and it does not meet all the cases which will arise. 
If the maxim, ‘est boni judicis ampliare jurisdictionem,’ be 
meant to convey the opinion, that courts should grasp at 
power, I disclaim it as practice or as principle. If it be 
meant to convey the opinion, that courts ought to prevent a 
failure of justice, it is a sacred principle; and Civil Code, 
article 21, which directs that in civil matters where there is 
no express law, the judge is bound to proceed and decide 
according to equity, applies as fully in a case where there is 
a conflict of laws, or of provisions of the law, as in a case 

_ where express law is wanting. Equity calls for remedies 
adapted to its rights, for rights are of no practical benefit, 


without remedies to enforce them. These being my views, | 


I am of opinion, that after it was made known to the City 
Court, that a creditor to an amount beyond its jurisdiction, 
had on that account applied to the District Court, to establish 
his rights upon the property seized and sold under process 
from the City Court, nothing further should have been done 
in that court, and that if plaintiff makes out his claim of 
10 
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higher privilege, &c:, Bowman cannot be allowed to benefit 
by proceeding in the City Court, after the institution of the 
suit in the District Court. Authorities might be adduced; 
of cases decided on analagous principles, in the relation 
of courts of law and equity in England.” 


The defendant, Bowman, answered to the merits and 
pleaded a general denial, and averred that the plaintiffs 
claim was fraudulent and collusive: that if the District 
Court decree a distribution of the proceeds of the barge, it 
must be done contradictorily with all the persons and parties 
interested, but which the plaintiff has failed to bring before 
the court. 

The cause was submitted to the court on these pleadings, 
and the evidence of the respective claimants. The district 
judge dismissed the suit as to the defendant, J. C. Terry, 
because he was not legally brought into court, and dissolved 
the sequestration, with judgment in favor of Bowman and 
the city marshal, on the following grounds : 


“It was considered that the plaintiff, J. O. Terry, proved 
his claim against J. C. Terry, the defendant; but has hea 
privilege resulting from it? 

“T have heretofore been compelled to adopt a rule in 
relation to privileges on vessels and steam-boats, which 


navigate within the waters of the state, or to distances — 


which do not come within the meaning of the word voyage. 
The rule adopted is in accordance with Louisiana Code, 
article 3212, that is to consider the lapse of sixty days, from 
the time the debt is incurred, as a voyage, and exclude from 


privilege, debts of anterior standing. Either this, or there is, 


no privilege on vessels which do not make voyages within 
the meaning of the term. The plaintiff’s claim is predicated 
on two notes, given for part of the price of the vessel. 

“The plaintiff’s counsel relies on the Louisiana Code, 
article 3194, which gives the general privilege on nee 
notwithstanding a credit and a note is given. 

_ “This reliance, it appears to me, must fail him... 
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“The privilege on vessels is given under restrictions, and Easrerx. Dist. 


in relation to a subject matter, which prevent the application 
of this salvo. , 
“The privileges are restricted to the last voyage, to wages, 
. supplies, repairs, &c. &c., previous to the departure of the 
ship, if she has already made a voyage. Louisiana Code, 
3212. A voyage is a departure from one port, and arrival at 
another, or being out sixty days. 

“Jt is wholly inconsistent with these provisions of law, 
that the creditor can retain his privilege, if he gives a credit 
of three months, or six months. 

“This subsistence of the privilege, notwithstanding credit 
and note given, would not apply to privileges of inn-keepers 
on effects of a traveller. If the traveller removes his effects, 
(unless perhaps by fraud or stealth,) the privilege is gone. 

“The clause sustaining the privilege, notwithstanding 
credit and note, is not repealed in the special section giving 
privilege on ships and merchandise, under the restrictions 
there stated, and is obviously inconsistent with them, and 
would introduce inextricable confusion into a subject suffi- 
ciently complicated. Ships and vessels are subject to a 
succession of privileges from their nature, and the uses 
to which they are put. 

“If a seaman, &c., takes a note for his wages, at six 
months, his privilege is gone, and so of the others. 

“If this reasoning be correct, the conclusion follows, that 
plaintiff is not entitled to any privilege ; with it the seques- 
tration falls, and with the sequestration the jurisdiction of 
the court, the defendant being an absentee.” 


Hennen, for the plaintiff, submitted the following points 
and authorities : 

1. The plaintiff as vendor of the barge Volunteer, has a 
privilege thereon, while in the hands of the vendee, though 
sold on a credit and a note taken for the price. Louisiana 
Code, 3194. 

2. The barge Volunteer never having made a voyage in 
the sense of the Louisiana Code, article 3212; because she 
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Eastsrx Dist. Only navigated lake Pontchartrain, and never went to sea, 
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the plaintiff cannot be said to be without privilege, in 
consequence of more than sixty days having elapsed from the 
time he gave credit for the purchase money. 

3. At all events, the creditors on this barge should be paid 
prorata. Louisiana Code, 3205. 

4, The general privilege of the vendor cannot be destroyed 
by any legislative construction of the article 3205 of the 
Louisiana Code, such as that made by the judge of the 
District Court. 

5. The vendor’s privilege on the vessel has always been 
recognized.. 1 Valin, 367-8, liv. 1, tit. 14, art. 17. 


Buchanan, for the defendant, Bowman. 
1. The exceptions filed by William Bowman were im- 


properly overruled: they are valid in law, and should be - 


maintained. 

2. That the District Court is without jurisdiction of the 
distribution of funds in the hands of the city marshal in 
virtue of judgments, executions or seizures from the City 
Courts ; and cannot obstruct or detain said funds from the 
seizing or judgment creditors in the City Court, by writs of 
injunction, sequestration or the like. 

8. That judgment creditors, with privilege decreed and a 
seizure levied, in the City Court, upon the proceeds of a 
vessel in the city marshal’s hands, cannot be compelled to 
litigate their claims over again in the District Court, contra- 
dictorily with creditors who have sued out sequestrations in 
the District Court, of such proceeds in the marshal’s hands. 

4, That the plaintiff has no privilege as claimed for the 
note of one hundred dollars, annexed to his petition, said 
note having been endorsed to him by the payee and vendor 
without subrogation. 

5. That, as regards the second note, of four hundred 
dollars, annexed to the petition, the plaintiff and appellant, 
so far from having a right to a preference over the appellee, 


Bowman, upon the proceeds of the barge Volunteer, is, on - 


the contrary, liable to him-and the other creditors, as part 
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owner of the boat; the said note being dated November 17, Easrenw Disr. 
while many items of Bowman’s bill are of prior date. June, 1836. 
6. That the appellant has lost his privilege of vendor, if ~ zany 
ever he had any, the barge Volunteer having made many | 
voyages since the sale. 
7. The judgment in favor of the defendant has not been 
appealed from. This appeal, being against parties whose 
liability is only consequential upon that of defendant, must, 
therefore, fall. 


Mathews, J., delivered the opinion of the court. 


In this case, the plaintiff claims a privilege as vendor of a 
boat which was used on the lake Pontchartrain, in trade 
between New-Orleans and various places situated on the 
other side of the lake. The judgment of the court below 
was against his claim, from which he appealed. 
It apears that the price of the boat was the subject matter 
of dispute, the thing itself having been sold by the marshal 
of the City Court, to satisfy several judgments which had 
been obtained by persons who navigated the vessel. Whilst 
the price was still in the hands of that officer, a person 
named Bowman applied to that court for an order of seques- 
tration of it, and claimed the sum of two hundred and ninety- 
six dollars and thirteen cents, as a privileged creditor, for 
supplies of provisions and other articles furnished to the boat, 
and sums to which he had acquired a right by purchase from 
other privileged creditors. He obtained the provisional order 
of sequestration, &c. While matters were in this situation, 
the plaintiff made the claim as above stated, amounting to 
five hundred dollars, a sum above the jurisdiction of the City 
Court ; and made parties to this suit, or attempted to make |, A sequestra- 
; : nm of the funds 
‘ them, his vendee and Bowman, who had obtained the order of the defendant 
of sequestration in the court of limited jurisdigtion. No noe — 


service of citation was made on the vendee, who is stated to a 

have been absent from the state, nor was a curator ad litem se the saty 
. ‘ 1 jurt i 

or ad hoc regularly appointed for him. The court below smapeatr. the 


dismissed the suit as to this party, and we think properly. sare ems ng 


The order of sequestration which the plaintiff had obtained and there is no 
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Eastern Dist. in the District Court being a mere cautionary measure, could 
June, 1836. not have the effect of an attachment, so as to bring the 
verry cause before the court, as between this defendant and the 
wenny era, Plaintiff, in such manner as to give jurisdiction ; nor could 
curator ad litem the service of citation made on the attorney at law, appointed 
or ad hoc -ap- to defend him, have this effect. The case then rested on 
pointed to repre- ‘ ; aa ite 
sent him, bat the different claims of privilege set up by the remaining 
one ue’ o: parties. A plea to the jurisdiction of the District Court was 
attorneyappoint- filed on the part of the defendant, based on several grounds 
ed to defend the : : E : id 
tha lle ts of which was that their proceeding interfered illegally 
ia “© with the separate and exclusive judicial functions of the 
City Court. 

Where the The judge a quo, in his opinion by which he retained 
Lr cognizance of the case, investigated thoroughly these 
excess of his grounds, and we are of opinion arrived at a correct con- 
claim, from go- . psn 3 ei 
ing before aclusion, The plaintiff could not go into the court of limited 
court of limited. . 4. .. . ‘ 
jurisdiction, to Jurisdiction, and it would have amounted to a denial of 
contest and liti- ; ° : . ‘ . . x 
gute hiorunk and justice, if he were not permitted to bring his adversary into 
— — the higher court, to litigate on the subject of their privileges, 

or creditor, e : N ‘ ' ‘ 

who was seeking notwithstanding the judgment rendered in this matter in the 
og igps inferior tribunal. The judgment by which the defendant 
— com- was condemned to pay a certain sum, would remain 
mon debtor, ° . ee 

saidcourt: Held, untouched, whilst its accessory, the privilege allowed, 
nappies remained a proper subject of litigation before the District 
ry to come into Court; otherwise, our jurisprudence would present the 


to ‘itigate thelr absurdity of a wrong without remedy, or a denial of justice 
— in a matter clearly cognizable before our courts of judica- 
ture. The reasoning and conclusions of the court below, 
have relieved us from the trouble of examining the difficult 
and too often perplexed question relating to a conflict of 
jurisdictions, as we are satisfied with both. But the ques- 
tion of privileges, perhaps not less vexatious and difficult of 
solution, in spite of the attempt of the compilers of our Code 
to render this subject plain and simple, must be solved. 
There are so many privileges allowed on the property of 
debtors, and they are so various in their origin and their 
classifications so multifarious, that it is often difficult to settle 
their rank. The counsel for the plaintiff in the present case 
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seems to rely principally on the articles of the Louisiana Easrsrw Dist. 
Code which treat of privileges on ships and merchandise. une, 1836. 
The interpretation of these articles as made by the inferior a. 
‘court, denies to his client any privilege ; and the record does ,.any cr at 
not furnish facts by which the conclusion of that court on ‘The vendorof 
this head is shown to be erroneous. The boat about which a — 
the present dispute is maintained, is moveable property, and a, not paid 
if the plaintiff has any privilege on its price, it must result pag fe me ed 
from the provisions of the Code, wherein the privilege of the i — 
vendor of such property is established and defined. forced sale, in a 
We are of opinion, that the plaintiff in the present instance ot = Pm 
is entitled to the privilege of a vendor, as secured by the fag agp es. ; 


article 3194 of the Louisiana Code ; but that it is inferior in —— allowed 
t t 
rank to that claimed by the defendant. privilege is of 


inferior rank to 
that of a credi- 


It is, therefore, ordered,-adjudged and decreed, that the tor who has fure 
; ar ; : ‘ nished supplies 
judgment of the District Court in relation to this part of to the vessel. 
the cause, be avoided, reversed and annulled; and it is 
further ordered, adjudged and decreed, that thé marshal of 
the City Court pay over to the plaintiff and appellant the 
amount that remains in his hands of the price of the boat in 
question, after payment of law charges and paying and 
satisfying the claim of the defendant: the costs of this suit 
in both courts to be first paid out of the funds in the hands 
of the marshal. This judgment not to prejudice the claims 
of the judgment creditors, under whose judgments the boat 
was seized and sold.. They must be allowed to claim from 
the marshal the several sums due to them according to the 
tank of their privileges, compared with those of the vendor 
and Bowman, and other creditors. 











80 


Eastern Dist. 


June, 1836. 


_ BOSTWICK 
v8. 
GASQUET ET AL. 


CASES IN THE SUPREME COURT 


BOSTWICK US. GASQUET ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


The jury are made the judges of the law and facts of the case, when it is 


submitted for their verdict. They may indeed act on a question of fact, 


and by a special verdict submit that of law to the court; but they are at 


liberty in all cases to act on both questions. 


This suit commenced by injunction. The plaintiff alleges, 
that in the year 1822 she obtained a judgment of separation 
of property from her husband, decreeing to her the restora- 
tion of her paraphernal effects, which decree was duly 
executed, and that she has been openly and notoriously in 
the possession and administration thereof. 

She further shows, that the defendants, in virtue of 
judgments obtained against her husband, have levied execu- 
tions on two tracts of land and several lots, with. their 
improvements, in the town of Clinton, Louisiana, and are 
about to sell the same, in satisfaction of their said claims 
against her husband. She prays for an injunction, and that 
the property thus seized, be declared’ to belong to her sepa- 
rately, in pursuance of her said judgment of separation 
against her husband. 

The defendants alleged, that the judgment of separation, 
if any existed, was obtained through fraud and collusion 
between the husband and wife, to defraud his creditors by 
covering his property so as to prevent the creditors from 
seizing and subjecting it to the payment of their just claims. 

On these pleadings and issues, the parties went to trial 
before the court and a jury. ie 
~ In the course of the trial, “after the evidence had been 
gone through, and the case was under argument, the counsel 
for the plaintiff attempted to argue to the jury, that they 
were the judges of both the law and the fact, notwithstanding 
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the court has expressed its opinion, that if the judgment of Easrrrw Dist. 
the plaintiff was not supported by testimony of its genuine- Je 156. 
ness, that it must go for nothing.” The court refused to nosrwick 
allow the counsel to argue the question, and having charged g,squer ur an 
the jury that they were not the judges of the law, the 
plaintiffs counsel took his bill of exceptions to the opinion of 
the court. 

The jury returned a verdict for the defendants. Upon this 
verdict judgment was rendered, dissolving the injunction, 
with twenty per cent. damages on the amount of the 
judgments enjoined. The plaintiff appealed. 


‘Lawson, for the plaintiff. 


Downs and Cooley, contra. 


Martin, J., delivered the opinion of the court. 


Our attention is arrested by a bill of exceptions, taken by 
the plaintiff and appellant’s counsel to the opinion of the 
District Court, in refusing him leave to argue to the jury, 
“that they were judges of both the law and the fact, and 
that notwithstanding the court has expressed the opinion, 


that if the judgment of the plaintiff was not supported by ma Gee ion 


testimony of its genuineness, that it must go for nothing ;” of the law and 
‘ facts of the case, 
and the court having refused to suffer the counsel to argue when it is sub- 


it, and having charged the jury that they were not the judges a ae 


of the law, the plaintiff took his bill of exceptions. In our may indeed act 
on a question of 


opinion the District Court erred. The jury may indeed act fact, ‘and by a 
on a question of fact, and by a special verdict submit that of eon — 
law to the court ; but they are at liberty in all cases to act Jaw to thecourt ; 
on both questions. Code of Practice, article 520. liberty in all ca- 
ses to act on both 
questions. 


It is, thefefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, the verdict set aside, and the case remanded for a 
new trial, with directions to the judge to allow the plaintiff’s 
counsel to argue to the jury, that they are the judges of both 
the law and the fact; and that notwithstanding the court 

11 








CASES IN THE SUPREME COURT 


Eassrrx Dist. has expressed the opinion, that if the judgment of the 
plaintiff was not supported by testimony of its genuineness, 


—_—_— ms ® 
srrp’s ners that it must go for nothing; and to forbear charging the 


v8. 
BLACK. 


June, 1836. 





jury that they were not to judge of both law and fact: the 
defendants and appellees paying the costs of this appeal. 


‘ BIRD'S HEIRS vS. BLACK. 


APPEAI. FROM THE COURT OF PROBATES FOR THE PARISH OF EAST BATON 
ROUGE. 


To effect a removal from office of a tutor or under-tutor; for the causes 
authorized by law, suit must be instituted for that purpose by a curator 


ad hoc, appointed by the judge of probates. 


This suit was instituted by Abraham, John and Thompson 
Bird, uncles of the minor children of William Bird, their 
deceased brother, to remove the defendant, Andrew Black, 
from his office of under-tutor to said minors, on account of 
neglect and want of proper attention to their interests. 

The plaintiffs allege, that William Bird died in 1830, 
leaving two minor children, and a valuable sugar and cotton 
estate, appraised at twenty-five thousand dollars, which was 
his own separate property; that his widow, who is the 
daughter of the defendant, was confirmed in her office as 
natural tutrix of the minor children, and the defendant 
appointed under-tutor; and has remained in possession of 
the entire estate of her deceased husband ever since, without 
rendering any account to the said minors. They further 
show, that the widow has about a year since married a 
second time, and that the said defendant, from partiality to 
his daughter, suffered her and her husband to continue in 
possession, administering said estate without the advice of a 
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family meeting, or giving security, or in any manner pro- Easrsnw Dist. 

viding against the losses attending the administration of said Je 1896. 
——— 

property. ‘They pray that the under-tutor be removed, and  ginp’s axirs 


another appointed in his place. 

The defendant excepted to the right of the plaintiffs’ to 
maintain this action, because they do not allege any cause 
or right of action in themselves, or show that they have been 
appointed curators ad hoc, by the Court of Probates, of said 
minors; and because it is not shown, the Probate Court has 
jurisdiction of the case, or that the defendant received his 
appointment from it, because there is no legal cause of com- 
plaint alleged; and that no mismanagement on the part of 
the tutrix is legal cause of complaint against the under-tutor. 

In answer to the merits, the defendant pleaded a general 
denial. 

Upon proof of the allegations, the judge of probates 
considered the grounds alleged by the plaintiffs as legal 
cause of removal, and removed the defendant accordingly, 
and he appealed. 


Brunot, for the plaintiffs. 


Morgan and Elam, contra. 


Martin, J., delivered the opinion of the court. : 


In this case, the brothers of William Bird, deceased, 
alleging themselves the uncles of his two minors, instituted 
a suit in the Court of Probates for the parish of East Baton 
Rouge, against the defendant, as under-tutor of said minors, 
praying his removal from office, on the ground of neglect of 
duty. 

The defendant pleaded an exception, averring that the 
_ plaintiffs had shown no right in themselves to sue, or any 
legal cause of complaint against him as under-tutor, &c. ; 
and to the merits they pleaded the general issue. 

The judge of probates, on hearing the parties, was of 
opinion the grounds alleged by the plaintiffs, were sufficiént 
cause for the removal of the under-tutor.. He sustained the 
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Eastzrx Distr. action, and rendered judgment, removing him from office 
June, 1836. with payment of costs. The defendant has appealed to this 
" BIRD’s HEIRS COUTIt. 

a The right of the ietilianens to institute this suit being 
denied by the defendant, it does not appear to us, that there 
is any*provision in our law which retognizes this right. It 
cannot exist in every body, and there is nothing to show that | 
it was ever vested in the petitioners. 

The Code of Practice is silent as. to the causes and mode 
of removal of under-tutors, unless they are included in the 
provisions relating to tutors, 

Bae a ore In regard to tutors, the Code appears to have given to any 
fice of a tutor or One the faculty.of communicating to the. judge of probates, 
under-tutor, for information of any circumstantes authorizing their removal 


the causes au- 
thorized by law, from office ; but to effect this, a suit must be instituted for 

suit must be in- 
stituted for that that purpose by a curator ad hoc, appointed by the judge of 
9: gage “hoc, Probates. A suit brought by a person without legal authority, 
ap ge by the would be nugatory and vexatious, because judgment rendered 

ates, — in favor of the defendant would not form a res judicata. 

We are therefore of opinion, that the Court of Probates, in 
this case, erred in its judgment dismissing the defendant as 


under-tutor. 


It is, therefore, ordered, adjudged and decreed, that the’ 
judgment of the Court of Probates be annulled, avoided and 
reversed; and the judgment of this court is, that the 
plaintiffs’ petition be dismissed, with costs in both courts, 
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Eastern Duer. 
June, 1836, 


RHODES 


RHODES vS. RHODES. v8. 
RHODES. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The District Court has jurisdiction in an action of partition, when it 
embraces two objects ; first, to ascertain and determine the rights of the 
parties to the property in question; and, second, to decree a partition 
between them. 

Whether an act, which is set up as a sale, be good as such or not? yet if it 
be clothed with all the formalities required by law, to give force and 
effect to donations infer vivos, it will be considered and held valid as a 
donation. 

A donation inier vivos can comprehend only the present property of the 
donor ; if it comprehends property to come, as regards that, it will be 
null: Held, that where a donation was made of lands, of which the donor 
was in possession only under an inchoate or equitable title, which was 
afterwards confirmed to him, the donation was valid on the perfection 
of title. 


This is an action instituted by Aseneth P. Rhodes, widow 
of Henry Rhodes, deceased, and as tutrix of her minor 
children, against Sarah Rhodes, widow of John Rhodes, and 
tutrix of the minor children, to recover one half of a tract or 
section of land, which it is alleged, John Rhodes in his 
lifetime bound himself to convey to his said brother Henry, 
by a penal bond in the sum of two thousand dollars, on the 
condition that he, John Rhodes, was to use all lawful means 
and industry to obtain a donation of six hundred and forty 
acres of land, in virtue of a settlement right, which was then 
owned by him, and returned to the commissioners of the 
land office at St. Helena. 

The plaintiff further alleges, that the said John Rhodes 
obtained the donation ffém the United States government, 
by virtue of a commissioners certificate, number 716, and 
dated November Ist, 1827, which was subsequently ordered 
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Eastsnn Dist. to be surveyed, &c.; that in virtue of said confirmation, said 


June, 1836. 
— 


RHODES 
vs. 
RHODES. 





Henry Rhodes and his heirs became joint owners with John. 
Rhodes, for one half thereof. They pray for a partition in 
kind or by licitation. 

The defendant pleaded a general denial ; that if any such 
bond or contract as the one sued on, was executed by the 
said John Rhodes, it was fraudulently obtained from him, 
made in error and without consideration ; that the District 
Court was without jurisdiction of the matter alleged in the 
plaintiff’s petition, and the case should be dismissed. - 

The suit is instituted on the following bond: 


‘“‘Know all men by these presents, that I John Rhodes, &c., 
am held and firmly bound unto Henry Rhodes, &c., in the 
full sum of two thousand dollars, lawful money of the United 
States, and to the true and faithful payment whereof, I 
do hereby bind myself, my heirs, &c., firmly by these 
presents. Signed, &c., at Jackson, this 25th October, 1822. 

“Now, the conditions of the above obligation are such, 
that if the said John Rhodes shall use all lawful means and 
industry, to obtain from the United States a donation of six 
hundred and forty acres of land, by virtue of a settlement 
right or claim which he the said John Rhodes owns, and has 
returned to the commissioners of the land office, which claim 
is situated on the waters of Sandy Creek, and is now 
inhabited and cultivated by said John Rhodes; and if when 
he shall so have obtained a donation for said land, he shall 
convey by good and sufficient title, one-half of said tract of 
land to the said Henry Rhodes, deducting the value of his 
said improvements on said tract of land, or one entire half of 
so much land as the said John Rhodes shall obtain, making 
the aforesaid deduction. It is further stipulated by these 
parties, that in case the said John Rhodes should fail in 
obtaining a donation of said land, and*should be reduced to 
the necessity of purchasing the same from the United States, 
the said Henry Rhodes»shall pay‘his full proportion of the 
purchase money ; then this obligation shall be void, otherwise 


» remain in full force. - 
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“In testimony whereof, the said John Rhodes signs this Eastenx Dist. 
bond, in presence of Hugh W. Hill, judge of the parish of _ Jes 1856. 
Feliciana, &c., and the said Henry Rhodes also signs, accept- ~ naovzs 
ing the bond, and confirming the stipulation he therein makes , ee. 
on the day above written. - JOHN RHODES, 

Witness: G. MORGAN, HENRY RHODES. 

« | B. BROWN. 
HUGH W. HILL, Parish Judge.” 


The commissioner’s certificate showed the confirmation of 
an entire section of land, as a donation to John Rhodes. 

Upon these pleadings and issues, the cause was submitted 
toa jury, with the evidence and explanations of the parties. 
The jury returned a verdict for the plaintiffs, upon which the 
court rendered judgment, that they recover of the defendants 
one undivided half of said tract of land. From this judgment 
the defendant appealed. 


‘ 


Lawson, for the plaintiffs, contended, that the bond in this 
case was binding on the heirs of John Rhodes. A promise to 
sell amounts to a sale, when there exists a reciprocal consent 
of both parties, as to the thing and the price thereof and 
when this promise is evidenced by an act clothed with the 
required formalities. Civil Code, 346, articles 4,9. Napoleon 
Code, 1589. 9 Toullier, Nos. 92, 93. | 

2. A sale is considered perfect, as soon as there is an 
agreement for the object and the price, though no delivery has 
been made. Civil Code, 346, article 4. 1 Domat, lib. 27, 
tit, 2, sec. 1. . 

3. The act between the ancestors of plaintiffs and 
defendants was clearly a sale, (in the sense of the Code,) 
followed by tradition and continued possession, and in all 
the subsequent transactions considered as such by them. It 
is a sale which depended on the happening of an event, the 
donation of the land. It is not the less a sale, because the 
deed does not express the price ofsthe thing: he who has 
promised to sell real property, and who afterwards puts, 
or suffers to enter into possession, him to whom he has made 
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Easrznx Dist. the promise, is naturally supposed, by this, to execute his 


June, 1836. 


——— 


RHODES 


v8. 
RHODES, 





promise by a verbal or tacit sale, and in such a case it ‘ig 
presumed, that he has received the price, since he hag 
neglected to require an act to secure the payment. Ciyil 
Code, 274, article 81. 9 Toullier, No. 93. a 

4. Such a sale, having as its basis a written promise to 
make titles, as well as the payment of the price, may be 
established by testimonial proof. 9 Toullier, No. 93. 3 
Louisiana Roports, 169. 

5. The bond to make title, is a commencement of proof in 
writing, and the receipt is a written acknowledgment of 
payment; these authorized parole testimony of the sale. 
Civil Code, 243. 9 Toullier, No. 93. 8 Toullier, 320-2. 
4 Martin, N. S., 208. 3 Martin, N. S., 517. 12 Martin 
713. 

6. A receipt of the vendor, acknowledging payment by 
vendee, of the price of real property, is good evidence of 
a sale. 3 Martin, N. S., 337. 1 Louisiana Reports, 311. 
3 Martin, N. S., 583. 6 Martin, 10. 


Andrews, for the defendant. 

1. The plaintiff in this case has mistaken her remedy, 
provided she even has any right. She should have sued to 
have title made to her, instead of suing for partition; for she 
cannot sue without the advice of a family meeting. 

2. Her petition should have been in the alternative, for . 
the land, or the money mentioned in the bond. 

3. The District Court has no jurisdiction of an action 
of partition of a succession, particularly phere there are minors. 
Code of Practice, article 924, No. 11. Session’ Acts of 1825, 
page 122. Ibid. of 1828, page 156, section 13. 7 Martin, 
NM. S., 469. Hook vs. Hook, 6 Louisiana Reports, 420. 
Code of Practice, articles 983, 995, 996. 

4. There was no consideration given for the bond. On 
its face it purports to be a gratuitous donation ; as such it is 
void. It is made of future property, and there is no appraise- 
ment ; and it is in other respects informal. . The consideration 
as set out in the petition has failed. 
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5. The plaintiff contends that it isa sale. If it is so on Exsrem~ Dist. 
its face, has it the constituents of a sale? Can it be made une, 1836. 
so by connecting it with other transactions, by parole testi- ~~ RHODES 
mony? See 12 Martin, 404. 3 Martin, N. S., 384. — guonss, 

5 Louisiana Reports, 457. Civil Code, page 310, articles 
$41, 342. 

6. The verdict finds nothing, and is insufficient. Code of 
Practice, article 522. 4 Martin, N. S., 410. 

7. The judgment does not conform to the verdict, or the 
prayer of the petition. Petition prays for partition only ; 
judgment gives title to the land, and partition. 

8. Allowing, as is contended for by the plaintiff, that. the 
bond from John to Henry Rhodes is a sale with a suspensive 
condition, then we contend that the condition is not accom- 
plished. He was to make title, when he obtained title from 
the United States. He has no title; only a commissioner’s 
certificate. Civil Code, page 274, article 81. 8 Martin, 

N. S., 644. 


Mathews, J.; delivered the opinion of the court. 


This suit was commenced by the widow of Henry Rhodes, 
as representing her minor children, in her capacity of tutrix, 
against the tutrix of the children of John Rhodes. The 
action is founded on a bond or writing, obligatory, in which 
the ancestor of the defendants bound himself to convey, by 
sufficient title, one half of a tract of land, containing six 
hundred and forty acres, to Henry Rhodes, the father of the 
plaintiffs. 

At the time this bond was made, John Rhodes, the obligor, 
had no absolute title to the property, but calculated on 
obtaining it by donation, from the United States, or by 
purchase under the provisions of the laws of congress, relating 
to the public lands in Florida. 

He succeeded in his claim for a donation, in pursuance of 
the act of 1826, as appears by a certificate of the register and 
receiver, &c. There is also an order for the location of the 
claim, found in the evidence of record. The cause was 
12 
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Eastrry Dist. submitted to a jury, who found a verdict for the plaintiffs, on 
June, 1836, which judgment was entered, ordering a partition of the 
nuovss _ land, in litigation between the plaintiffs and defendants. 
- am Amongst other matters of defence, we find a plea to the 
jurisdiction of the District Court. 
The District We consider the cause as having two objects, first, to 
Gane 2u8e ascertain the rights of the plaintiffs to the property ; and, 


diction in an ac- 


tion of partition j iti i i i i 
tien oF parttow second, to obtain a partition of it. Viewed in this manner, 


es two objects, the District Court was authorized to retain jurisdiction of the 

me oe case. It is not exclusively cognizable by the Court of Pro. 

uae se. the bates, not being strictly a partition of a succession, for the 

Berey iene question first to be settled, is, whether any part of the land 

tion; and, s 

cond, to diwes #2 dispute, belongs to the succession of Henry Rhodes. 

a Partition be- According to the points made on the part of the defendants, 
we are called on to examine the effects of the contract, on 
which the plaintiffs rely for a judgment in their favor. It 
was made in authentic form, before a notary and two wit- 
nesses, and signed by both the parties. No valuable consi- 
deration for the agreement is expressed in the instrument; 
but the plaintiffs attempted to supply this defect, by proof of 
payment of certain sums of money, made by Henry Rhodes 
to his brother John, being the consideration of the promise. 
The testimony to establish this fact was objected to, and 
several bills of exception are found to the opinion of the judge 
a quo, by which witnesses were received to prove the payment 
of money, not shown by the written contract to have any 
connection with it. | 

Whether an Whether the act under consideration be good or not, as 
act, which is set 4 sale, we deem it unnecessary to determine, believing it to 


up as a sale, be . ; 
good — such or be valid as a donation. It is clothed with all the formalities 
clothed with all required by the Civil Code, to give force and effect to dona- 
the neiteing. tions inter vivos. See the Civil Code of 1808, page 220. 


required by law, 


to give foree and Opposed to the act as containing a valid donation, we are 
effect to dona- 


tions inter vives, referred to the articles 43 and 48, found in the Civil Code, at 


it will b i- ie mie : - 
pani ond teks page 218. In the first of thesé articles, it is declared, that 


valid as a dona- « : ° ° 
my a donation inter vivos can comprehend only the present pro- 


perty of the donor. If it comprehends property to come, it 
shall be null with regard to that.” 


/ 
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In the present case the evidence shows, that the ancestor Easrraw Dist. : 


of the defendants was in possession of the property promised 
to the donee, at the time of the contract, under a purchase 
of the settlement right of a person named Brown. His title, 
it is true, was inchoate; but he had reasonable and well 
grounded hopes, founded on the laws of congress, that it 
would be made perfect, and be completed, either by donation 
from the government, or by a right of pre-emption. Being 
in possession under color of title; which was afterwards con- 
firmed to him by competent officers of the general govern- 
ment, so far as they could act on the case; we are of 
opinion, that the donor may be considered as having had an 
equitable title to the land in question, at the date of the 
donation. He was in possession; therefore it cannot be 
viewed, strictly speaking, as property to come, and conse- 
quently the article 43 of the Givil Code, does not govern the 
present case. The article 48 is wholly inapplicable ; for it 
has reference only to moveables and slaves. The contracting 
parties were brothers, and the testimony shows, that the 
donee held possession of part of the land, subsequent to the 
act of donation, and that his brother would not sell any part 
of it without his consent, which was given in a sale made of 
one hundred and sixty-eight acres. 

Under all the circumstances of the case, it is believed, that 
the plaintiffs are entitled to one half of the remainder of the 
tract of land in dispute, after deducting the number of acres 
sold by the brothers. The certificate of confirmation by the 
register and receiver, and the subsequent order, specifying 
the location of the claim, affords such prima facie evidence of 
title, as to require a transfer of right from the defendants to 
the plaintiffs, without waiting for a patent. The certificate 
and location must be considered as a fulfilment of the con- 
dition, on which the property was to be transferred to the 
donee. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, with 
the following amendments and additions: the property must 


June, 1836. 


RHODES 
v8. 
RHODES, 


A donation in- 
ter -vivos can 
comprehend on- 
ly the present 
property of the 
donor ; ifit com- 
prehends pro- 
perty to come, 
as itregards that, 
it will be, null : 
Heid, that where 
a donation was 
made of lands, 
of which the do- 
nor was in pos- 
session only un- 
der an inchoate 
or equitable ti- 
tle, which was _ 
afterwards con- 
firmed to him, 
the donation was 
valid on the per- 
fection of title. 
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‘ 


Easrenx Dist. be divided according to the terms of the donation, deducting 
June, 1836. from the tract. now to be partitioned, one hundred and sixty. 


HANDY, uNDER- eight acres and ninety-three hundredths, already sold, &c, 

TUTOR, ETC. ! 
v8. 

PARKISON ET AL, 








HANDY, UNDER-TUTOR, &c. US. PARKISON ET AL. 

























APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE EIGHTH PRESIDING. 


The father and mother have, during marriage, the enjoyment of the estate 
of their childrén, until majority or emancipation; and the usufruct, 
which the father has on the estates of his children, is only during 
marriage, and is a legal usufruct. 

According to the laws of Spain, the father is entitled, during minority, to 
the usufruct of the adventitious property of his children, and is not bound 
to account for the fruits and revenues. He can never be the tutor of his 
own child, as it is only on his death tutorship begins. He may, by 
testament, appoint a tutor, even to the exclusion of the mother. 

According to the Louisiana Code, the surviving husband cannot be a 
usufructuary of the estate of his children. Tutorship commences on 
the dissolution of the marriage, by the death of either party, and the 
survivor is entitled to the tutorship as natural tutor. The obligations of 


tutor, in relation to the property of the children, are prescribed by law. 


The Spanish law was abrogated in Louisiana, by the 25th section of the 
act of 1828. 


This suit commenced by injunction. The plaintiff, Samuel 
Handy, in his capacity of under-tutor to three of the minors, 
heirs and children of Pamelia Flower, deceased wife of 
Henry Flower, alleges, that said heirs, together with four 
others, inherited from their deceased mother, a plantation 
and slaves, near Bayou Sarah, which she owned in her 
lifetime as her seperate property. 
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The plaintiff further states, that John Parkison, sheriff of Easrenx Dist. 


West Feliciana, in virtue of two executions, which issued on 
judgments obtained by the Bank of Louisiana and N. Cox, 
against Henry Flower, the father of said minors, has levied 
on all the undivided interest of said minors, in the present 
crop of cotton, and is about to sell it, on the pretense that 
Henry Flower, the father, has a usufructuary interest in the 
property of said minors, his children. He prays for an 
injunction to stay the sale, and that it be adjudged and 
decreed that this property is in no way liable for the debts of 
the father, and for general relief. 

The separate answer of N. Cox, one of the creditors, 
enjoined, admits the plantation and slaves in question were 
the separate property of Pamelia Flower, deceased ; that it 
has descended to the three heirs, who are now plaintiffs, and 
held by them in common ; but that it is possessed and carried 
on by their father and natural tutor, Henry Flower, who has 
a legal right to the revenues and profits arising therefrom, 
in consideration of educating and supporting said minor 
children. He expressly avers, that the whole of the cotton 
crop belongs to the said Henry Flower, as revenue and 
usufruct, and is subject to seizure and payment of his debts. 

He prays that the injunction be dissolved, with damages, 
and that the said property be declared liable to the debts and 
executions, under which it is seized. 

Upon these pleadings and issues, the cause was tried. 
The plaintiffs showed, as was conceded, that the plantation 
and slaves, upon which the cotton crop, consisting of one 
hundred and ‘forty bales, under seizure, was raised, belonged 
to them in their own right, and that they were under the 
tutelage of their father, Henry Flower. The district judge 
was of opinion, the revenues and profits of the plantation and 
slaves, was entrusted to the control and management of the 
father and natural tutor, for the education and maintenance 
of the minors, according to their situation in society during 
minority, and in no way subject to his debts. Judgment was 
therefore rendered in favor of the plaintiffs, perpetuating the 
injunction, &c., from which the defendants appealed. 


June, 1836. 
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Eastern Dist. 


June, 1836. 
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Flower, for the plaintiffs. , 
The judgment of the District Court j is correct and ought 


————————___ 
nanny, unnen- to be confirmed, so far as relates to the want of right to levy 


a ETC. 


on the proceeds of the property of minors as belonging to the 


PARKISON ETAL. father, as usufructuary after dissolution of marriage : 





1. Because the usufruct sought to be established, is the 
legal usufruct to which the father is entitled on the estate of 
his minor children, but which can exist only during marriage, 
Louisiana Code, articles 239 and 532. 

2. Because this usufruct does not exist after d ssolution of 
marriage, for the law directs, Louisiana Code, article 241, to 
whom the usufruct shall belong in case of a mere separation 
from bed and board, and when both mother and father are 
aliens ; but in case of the death of either mother or father, 
usufruct ceases to exist, and neither the surviving mother nor 
father is entitled to the usufruct of the property of their minor 
children, for immediately the law of tutorship' governs ; and 
the Code directs, article 268, that “after the dissolution of 
marriage by the death of either husband or wife, the tutorship 
of the minor children belongs of right to the surviving mother 
or father,” who then becomes natural tutor and is bound to 
perform all the obligations required of tutors, except that he 
is not compelled to give security. Louisiana Code, article 269. 

8. Because there is no law which frees the father as 
natural tutor from the obligation of performing the duties 
required by articles 341 and 343 of the Civil Code, which 
requires him to invest the surplus revenue of his minor child, 
and to provide for his support and education from the revenue 
of the minor if sufficient, otherwise by the advice of a family 
meeting, to take from the capital to supply his wants ; from 
which provisions of law, the iniquity of this seizure is at once 
apparent; for, how could a father perform these duties ? or, 
what would be the fate of a minor whose revenue is taken to 
pay the debts of his tutor, and having nothing to support 
or educate him? His capital must soon follow. 

4. Because the Civil Code, in directing the manner in 
which usufruct expires, relates at article 606 the conditions 
of the only case in which it can exist after dissolution of 
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marriage, which is when usufruct is left to a surviving wife, Easrzax Disr. 


until her dowry be refunded ; and as nothing of the kind can 


June, 1836. 


Fa —— 
exist in this case, the marriage having been dissolved, the manpy, uNpER- 


right of usufruct has ceased. 


TUTOR, ETC, 
v8. 


5. Damages should be allowed in this suit, because the P4¥*!9°% #T At 


law directs that “every act whatever of man that causes 
damage to another, obliges him by whose fault it happened 
to repair it.” Louisiana Code, articles 2294-96. And this is 
certainly a case in which the minors, represented by their 
under-tutor, have sustained damages ; for, the proceeds of 
their property having been illegally seized, they have been 
forced into the trouble and expense attending the prosecution 
of this suit; and the defendants, not contented with the 
judgment of the. District Court, which is founded on plain 
law and justice, except as regards damages, where it was in 
their favor, but with which the appellee would have rested 
satisfied, have forced them into the additional expense of 
defending this appeal. 

6. Should the father be considered as usufructuary after 
dissolution of marriage, the usufruct is not liable to seizure, 
asit is the usufruct of the property of the minor children. 
Louisiana Code, article 1987. 


Lobdell, for the defendants, contended, that the seizure in 
this case should have been sustained, and the injunction dis- 
solved. -The property is clearly a usufruct, belonging to 
Henry Flower, the father of the minors, and in the enjoy- 
ment of their estate. Louisiana Code, articles 26, 39, 41, 
124, 153, 154, 234. 

2. Fathers and mothers shall have, during marriage, the 
enjoyment of the estate of their children, until their majority 
oremancipation. The usufruct, in case of separation from 
bed and board, shall take place in toto, &c. Louisiana Code, 
articles 239, 240—5, and 253. 

3. After the dissolution of the marriage, tutorship begins, 
and belongs of right to the survivor, as natural tutor. No 
security is to be given; but in relation to creditors, according 


s 


‘ 
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to article 1037, they must give security. Louisiana Code, 
articles 268, 269, 271, 321, 326, 330, 343, 344. 

4, The father is, during marriage, administrator of the 
estate of his children, and is accountable for the property and 
revenues of the estates, the use of which he is not entitled to 
by law ; and for the property only of the estates, the usufruct 
of which the law gives him. The administration ceases 
at the term of majority or emancipation of the children, 
Louisiana Code, artiele 267. 

5. Usufruct is the right of enjoying a thing, the property 
of which is in another, and take its revenues and profits, 
Louisiana Code, articles 525 to 529. 

6. The usufruct which the father has in the estate of his 
children during marriagé, is a legal usufruct, and all the 
revenues, fruits and profits of every kind, (except increase of 
slaves,) belong to the usufructuary. Louisiana Code, 582, 
536 to 549, and 553. 

7. If all the property of the wife be paraphernal, and she 
reserves the administration of it, she ought to bear a propor- 


tion of the marriage charges, equal to half her income, if © 


needed. Louisiana Code, articles 2366, 2372, 2378, 2397, 2409, 

8. By the laws of Spain, the father was charged with 
providing for supporting and educating his children. This 
power over the children, was for the benefit of the father. 
See Civil Law of Spain, translated by Johnston, pages 4 and 
7, notes 11-14, and 1 to page 7; and also, page 52. 

9. If the wife leaves children, the husband remains in the 
enjoyment of the usufruct of the dot. Civil Law of Spain, 
Johnston’s translation, page 60, note 22. 1 Partida, (Moreau 
& Carleton) page 541, law 31. 

10. The father has great power over the persons and 
property of his children. See Civil Law of Spain, pages 74-5, 
notes 7—13. 1 Partida, (Moreau & Carleton) page 564. 

11. The Spanish laws referred to, clearly support the 
claims of the defendants to the property under seizure, as the 
usufruct of their debtor, and this law should govern in this 
The Civil Code of 1808 only repealed so much of the 


case. 
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former laws as were contrary to, or jncompatible with it. Easrxaw Drsr. 


5 Martin, 94. 1 Ibid., N. S., 90. _ ~ Fune, 1836. 
Bullard, J., delivered the opinion of the court. - eo. 


The appellants having recovered judgments against Henry PARKISON ET AZ, 
Flower, caused executions tobe levied on a lot of cotton in 
bales, which had been raised on a plantation belonging to 
his minor children, which they inherited from their deceased 
mother, and is administered by their father and natural tutor. 


‘ The under-tutor of the minors obtained an injunction to 


prevent the sale of the cotton thus seized, alleging that it 
belongs to them, being the produce of their land and of the 


' labor of their slaves. The defendants justified the seizure, 


by alleging that the cotton is the property of the father, as 
usufructuary of their land and slaves. The question thus 
presented is, whether, according to the existing law, the 
surviving father is entitled during the minority of his 
children to the usufruct of the property belonging to them 
by inheritance from their deceased mother. The seizing 
creditors, whose pretensions depend on sustaining the affirma- 
tive of this proposition, having failed below, have appealed 
to this court. 
They rely mainly on article 239, taken in connection with 
article 532 of the Louisiana Code, and upon the Spanish 
law. The first of these articles declares, that “fathers and The father 
mothers shall have during marriage the enjoyment of the *4motherhave, 


duri 


estate of their children, until their majority or emancipation.” the enjoyment of 
‘ estate of 
The latter declares, that “ the usufruct to which the father their children, 


is entitled on the estate of his children during the marriage, is we 


: ” j j _ and the usufruet, 
a legal usufruct.” We are acquainted with no rule of con- andthe usufre 


struction of statutes which would authorize us to reject as hason the estates 


surplusage such important words of limitation as “ during ra poi - ; 


' marriage,” in both these articles; on the contrary, we are ™@"riage, and is 


1 sufruct, 
bound to give effect, if possible, to every word. By the first we 


article, the usufruct of the father and mother is dependent on 
two conditions: the minority of the children, and the con- 
tinuance of the marriage. By another provision of the Code, 
this usufruct accrues to the benefit of the party at whose 
13 
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Eastern Dist. suit a separation has been pronounced. If the father be 
June, 1836. entitled to enjoy the property of his children as usufructuary, 
uanpy, uxper- after the dissolution of the marriage, it appears to us clear he 
noro™ Te. must derive that right from some other part of the law, and 
PARKISON ETAL. that the articles in question, being perfectly clear and free of 


ambiguity, are not susceptible of such a construction as to ' 


confer it. 

But, it is contended, that these provisions of the existing 
Code are not inconsistent with the existence of such a right, 
and that the Spanish law, which recognized this usufruct as 


According to belonging to the father during the minority of his children, 
thelawsofSpain, » _.-7) ; 
the father is en. 18 Still in force. 


titled,  duri ; 
aictity, te We do not doubt that by the law of Spain, the father is 


usufruct of the entitled during minority to the usufruct of the adventitious 
adventitious pro- : : 
perty of hischil- property of his children. He was not bound to account for 


dren, and is not the fruits and revenues ; but there is an obvious and striking 
bound toaccount ~ A : onl 

forthe fruits and difference between the Spanish law and that of Louisiana as 
revenues, € . . 

can never be tu- relates to tutorship. In Spain, the father can never be the 


china. pg i i, tutor of his own child ; it is only on his death that tutorship 


only onhisdeath begins, and he may by testament appoint a tutor, to the - 


tutorship begins. a a ' ME 
He mere by tee. exclusion of the mother: as thé pater familias he enjoys during 


a tutor, erento the minority of his children the usufruct of their property, 


the exclusion of : . as 
+ bet under certain restrictions. Byour Code, on the contrary, 


According to the tutorship commences on the dissolution of the marriage 


the Louisiana j Vv] j j 
Simian. by the death of either party, and the survivor is entitled to 


ving husband the tutorship as natural tutor. The surviving father becomes 


Scans *f the tutor, and his obligations as such in relation to the property 


estate of his of the pupil, are pointed out by the Code. He is not bound, 
children. Tu- | , cian : : ‘ sate : 
torship  com- it is true, to give security for his faithful administration, but 


the « 
dissolution ofthe 12 Other respects we find no difference between the obliga- 


marriage, by the ¢j “ . ’ 
rage, by tne tion of the natural and the dative tutor. They are equally 


party, and the bound by law to account for the revenues of the property of 
survivor is enti- . : ° AP: . 
tled tothe tutor- the pupil, subject to the expenses of their education according 
ship as natural : 

tutor. 


Soren responsibilities are wholly inconsistent with the rights of 

or, in relation . 

to the property usufructuaries. 

of children, are 

a by 
Ww. 


But even supposing that this part of the Spanish law was 
not tacitly abrogated by the Code of 1808, or by that of 1825, 
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The ap. © their means and condition in life. These obligations and 
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| yet by thé 25th section of the act of 1828, it is enacted, that 
“all the civil laws which were in force before the promulga- 
tion of the Civil Code, lately promulgated, be and are hereby 
abrogated, except so much of title tenth of the Civil Code, 
as is embraced in its third chapter, which treats of the disso- 
»]ution of communities or corporations.” This court ‘has 
always considered this section of the act of 1828, as express- 
ly repealing the. whole body of the Spanish law, which 
remained in force after the promulgation of the Code of 1808. 
The Civil Code itself was repealed, except so far as relates 
to the chapter above mentioned. 
This view of the merits of this controversy, renders it 
unnecessary for us to examine some minor questions, relating 
to the proceedings in the court of the first instance. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


UNIV. OF MICH. LAW LIBRARY 


STATE US. DUNBAR ET AL. 


‘ ' 
APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE EIGHTH PRESIDING. 


The forfeiture of a recognizance or bail bond, for the non-appearance of 
the principal and his bail, on the day fixed in the bond, does not fix the 
parties to it, and is not absolute. It is in the nature of an estreat at 
common law, extracted from the records of the Criminal Court, to serve 
as foundation of proceedings against the accused and his bail or surety, 
to amerce them ; but to the rule taken, and motion for judgment on the 
bail bond, the parties may plead other matters and be discharged. 


Where the accused in a criminal prosecution, appeared with his bail, after 
the recognizance was forfeited, but before final judgment on the bail 
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bond, and a nolle prosequi entered as to the charge against the accused; 
Held, that both principal and surety were exonerated from the penalty 
in the bail bond. 

When the accused appears, after forfeiture of his bail, but before judgment 
on the bond, it is the duty of the district attorney to either proceed with 
his trial, or pray the court to order him into custody. 


This is a civil proceeding on the part of the state, on a 
bail bond against the defendant, A. Dunbar, as bail or surety 
for one John M‘Knight, charged with criminal offences, to 
recover of him, to the use of the state, the penalty expressed 
therein, on the alleged ground, that the recognizance or bail- 
bond was forfeited, for their non-appearance at court, on the 
day fixed in said recognizance. ; 

At the May term, 1835, of the District Court, for the 
parish of West Feliciana, the district attorney filed a notice, 
with a copy of the bail bond and order of forfeiture annexed, 
that at the expiration of ten days, he should proceed against 
the defendant, on behalf of the state, for judgment on his 
bail bond, for a breach of its conditions, and ‘to recover the 
sum of six hundred dollars, being the penalty expressed 
therein. 

The defendant admitted his signature to the bond, but 
denied that he was liable for the penalty ; that if said bond 
was ever forfeited, the said John M‘Knight, who was the 
accused and principal in said bond, afterwards appeared, and 
is now in court, to answer any charge the state may have 
against him. 

The evidence showed, that the accused, John M‘Knight, 
was admitted to bail, at May term, 1833, on an indictment 
for perjury and assault and battery, in the penalty of six 
hundred dollars, with the defendant as his surety, also in the 
penalty of six hundred dollars; the bond conditioned, “that 
said M‘Knight should appear to stand his trial, on the first 
day of the succeeding term of said court. 

At the next, or December term, 1833, the accused and 
his bail were called and appeared not, and the usual order of 
forfeiture entered up against them. 








































































OF THE STATE OF LOUISIANA. 


On the 2d of January, 1834, during the term of the court, 
the accused appeared at the bar in discharge of his several 
recognizances, and moved the court, by his counsel, that the 
forfeiture of his said recognizances be set aside. This motion 
was ordered to be entered for hearing. 

At December term, 1834, the accused came into court 
and entered his appearance. He has appeared at every term 
since. At May term, 1835, the motion and proceedings 
were commenced against the defendant as surety in the 
bail bond. 

The district judge was of opinion the district attorney 
made out his case, and rendered judgment accordingly. The 
defendant appealed. 


Bradford, for the appellant, made the following points : 

1. The bond is conditioned that John M‘Knight appear 
on the first day of the next term after it was given, to 
answer, &c, and then and there continue and abide, pay and 
satisfy, &c. The next term commenced on the 2d of 
December, 1833, and John M‘Knight was not called before 
the6th. On that day the bond was forfeited nisi. The final 
forfeiture of the bond was never made. On the 2d of 
January, 1834, the same term of the court, John M‘Knight 
appeared at the bar, in discharge of his several recognizances, 
and by counsel moved the court to set aside the forfeiture of 
his recognizances. The motion was entered for a hearing. 
No action was ever had upon that motion. M‘Knight con- 
tinued in court until the judgment against his bail, from 
which this appeal is taken. 

2. The judgment must be reversed, because there are no 
reasons given by the court for the judgment, nor has the of 
judge referred to .any law on which he founded the said 
judgment. 


Mathews, J., delivered the opinion of the court. 


' In this case judgment was rendered in favor of the state, 
on motion of the district attorney, based on a recognizance or 
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Eastsrx Dist, bail bond, in which M‘Knight was principal and Dunbar 
June, 1836. security for the appearance of the former at a term specified, 
nets to answer to certain criminal charges found against him by 
ve. indictment. From this judgment the defendant appealed, 
DUNBAR ET AL, : . 
is in the nature Lt appears from the facts, as found in the record, that on 
of an estreat at the day fixed in the bond, the defendant did not appear, that 


law, 5 2 
extracted from he and his bail were regularly called and the bond was 


the records: of declared to be forfeited on the minutes of the court. Subse- 


Court, to serve quently, and before the defendant was put on his trial, he 
as foundation of . ‘ igi 
proceedings a- appeared in court, for the double purpose of releasing his bail 


> his bail ftom his obligations as surety and to stand his trial. A. nolle 


or surety, to ; ; istri . 
= Ties prosequi was afterwards entered by the district attorney, in 


but to the rule relation to the criminal charges against the defendant. All 
ty ong pone these proceedings took place before any judgment was ren- 
ment on the bail dered on the motion against him and his surety. The for- 


bond, the — : Hagate i 
may plead other feiture alleged was not absolute, but similar to what is known 


tt be . ne 
diachanieth in the common law under the term estreat, which signifies 


Where theae- extracted from the records of the Criminal Court, to serve as 
cused in acrimi- 4 5 . » 
nal prosecution & foundation against the accused and his surety, for a scire 


ree, after Jacias, to which they were allowed to plead other matters, 
ne vee calculated to exonerate them from their obligations. The 
but before final rule with notice to show cause, authorized by our laws, 
= ct ge against the accused and his bail, stands in the place of the 
wend =, = scire facias of the common law, to which may be pleaded all 
charges against things which tend to exonerate the parties called on to 
waa, Pony show cause; and if legally established by evidence, they 


rincipal and : j i j 
aa vere ex. Must be discharged from, their obligations. 


onerated from We are of opinion, that the appearance of the defendant, 

the penalty in : 

the bail bond. for the purposes as above stated, was sufficient to annul the 
= the ae- hail bond or recognizance, and release the parties to it. 

cuse ny 


after forteture When he thus appeared, it was the duty of the prosecuting 


of Bis jas’ but attorney, either to proceed immediately to his trial, or if this 


onthe bond, itis gould not be done, pray the court to order him into custody. 


the duty of the ° : 
istrict attorney, The present case is more favorable to the pretensions of the 


Oe hie el or defendants, than that of the State vs. Hay et al., decided at 
pray the courtto Baton Rouge term of the court, held in 1834. See 7 
order him into 


custody. Louisiana Reports, 78. 
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It is, therefore, ordered, adjudged and decreed, that the Easrexx Dist. 
judgment of the District Court, be avoided, reversed and ne, 1836. 


annulled, and that judgment be here entered for the 
defendants, &c. 


SKILLMAN US. DOWNS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


In an action of slander, the plea of the general issue and a plea of justifi- 
cation are inconsistent and cannot stand together. But where the cause 
was tried on these pleas, and the judge in his charge to the jury excluded 
the first from their consideration, it is sufficient. 

Where the plaintiff was ordered by the court to produce his commercial 
books on the trial, in pursuance of the affidavit of the defendant, setting 
forth the facts he expected to prove by them, and the former sent his 
books sealed up with directions to the clerk not to allow them to be opened, 


the affidavit was permitted to be given in evidence to the jury. 


This is an action of slander. The plaintiff alleges that 
the defendant wickedly and maliciously slandered him, by 
uttering, publishing and charging him on the 2d of January, 
1834, with being guilty, a day or two before he (plaintiff) 
made a surrender of his property, of fraud towards his other 
creditors, in baling and packing up his goods, and sending 


them to New-Orleans,” meaning thereby that he, plaintiff, 


in defiance of law and every other obligation, did willfully 
wrong, cheat and defraud his creditors, &c. He alleges that 
this charge, publicly made against him by the defendant, is 
malicious, willful, defamatory and false, by which he is 
injured in his reputation and credit with his fellow citizens, 
and damaged to the amount of fifteen thousand dollars, for 
which he prays judgment. 


’ 
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Eastern Dist. The defendant pleaded a general denial to the charges and 
June, 1836. allegations in the plaintiff’s petition, and that he never did 
skutman Utter the words as charged, at any time. But true it is, he 
powxs, did in court, at December term, 1833, in St. Francisville, ag 
counsel, in arguing the opposition made by certain creditors 
of the present plaintiff, to the tableau of distribution filed by 
the syndic, which opposition was then made at the instance 
of the plaintiff, to prevent the order of the court for the 
payment of the money in his hands as syndic, as this 
respondent believed and charged. In giving a history of his, 
Skillman’s conduct, from the time of his becoming insolvent 
up to that time, this respondent said that he, Skillman, did a 
short time before his surrender, send off some of his goods to a 
merchant in New-Orleans, to pay his debt in preference of 
other creditors, or words to that effect; that he was induced 
to say this from documents and vouchers, offered in support 
of the tableau: and from the fact well known to this res. 
pondent that he, the said Skillman, within the three months 
before his surrender, did sell and deliver goods and merchan- 
dizegtp certain of his creditors, and give the notes, &c., and 
pay thésame money, out of the ordinary course of business, 
&c., for the purpose of giving such creditors a preference 
over other creditors. 
The defendant further avers, that the plaintiff has, from 
June, 1831, to this time, slandered and defamed him, 
defendant, in the most false and unjustifiable manner, in 
consequence of which, certain of his clients were induced to 
withhold their business from him, &c. He again reiterates 
the charge of fraud against the plaintiff; denies every allega- 
tion in the petition, and prays judgment in his favor and for 
general relief. 
Upon these pleadings and issues, the parties went to trial. 
The cause was submitted to a. jury, who returned a verdict 
for the defendant ; and from judgment rendered thereon, the 
plaintiff appealed. 
The case comés up to the Supreme Court principally on ~ 
bills of exception, taken on the trial. The material ones are 
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fully discussed and stated in the opinion of the court, Easrsnn Dist. 


delivered in the case. June, 1836. 
SKILLMAN 
inti v8. 
Bradford, for the plaintiff. Ko 


1. The judgment of the court below should be reversed, 
because the court refused to strike out parts of defendant’s 
answer, on the motion of plaintiff ’s counsel. 

2. Because the court permitted illegal testimony for 
defendant, in allowing his affidavit and other documents, &c., 
to go to the jury, notwithstanding its admission was objected 
to by plaintiff’s counsel. 

8. Because under the facts as they appear in evidence, the 
court permitted, in error, the affidavit of defendant, filed on a 
call for plaintiff’s books, to be read in evidence to the jury. 

4, Because the court permitted the evidence to go to the 
jury, to matters not embraced in the pleadings, on part of 
defendant, which was objected to by plaintiff’s counsel. 

5. Because the court rejected legal and proper evidence 
offered on the part of plaintiff. 

6. Because the court» refused permission to plaintiff’s 
counsel to submit the form of a verdict to the jury. 

7. Because of misbehavior in both the court and jury. 

8. Because the court refused to charge the jury as 
requested by plaintiff ’s counsel, which charge would have 
been legal and proper ; but did give an illegal charge to the 


jury. ; 
Downs, in propria persona. 


Mathews, J. delivered the opinion of the court. 


This is an action of slander, in which the plaintiff claims 
damages in reparation of injury to his character, done 
on the part of the defendant, by charging him with the 

“ commission of acts of fraud against the rights of the mass of 
his creditors, immediately previous to his insolvency and 
cessio bonorum. The answer to the petition contains a 
general denial, and also a plea of justification. These pleas 
‘seem to have been viewed by the court below as incon- 
14 
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Easrenn Dist. sistent, and-the first was held to be superseded by the ~ 
June, 1836. second, and the cause was tried on the issue made between - 
skiutman the allegations of the petition and plea of justification, in 
powxs. | Which the defendant was successful before a jury, and judg- 
ment being rendered in pursuance of their verdict, the 

plaintiff appealed. ; 

The case has been argued before this court, solely on bills 
of exception taken in relation to questions of evidence, and 
to the charge of the judge a quo to the jury. 

The record exhibits a great number of them. We shall, 
however, notice those only on which the plaintiff’s counsel 
relied in his argument. 

The first exception, as they were examined by the counsel, 
relates to the defendant’s answer. It appears that the plaintiff 
required the court to strike out certain parts of it, which was 
refused. The objections to it were duplicity in pleading the 
general issue and justification, and also to a plea, apparently 
in the nature of a reconvention. There is nothing found in 

these pleas, on which any thing like slander or defamation 
In'an action of may be predicated. The two first could not stand together, 
slander, te Plea and the nature of the case did not authorize the last. The 


of general issue 


and a plea of first and last were by the instructions of the court, excluded 
justification are 


inconsistent. and from the consideration of the jury, which in our opinion was 
cannot stand to- : . : : 
gether. But all that could be required, as the answer contains nothing 
naga oases slanderous. No expressions are found in it, abusive or 
these pleas, and defamatory. Impertinencies of this kind are reprobated by 
the judge in his ; ° 
charge to the the Code of Practice, and when found in an answer, should 
juryexeludedthe he stricken out, in order that the records of judicial proceed- 
“ane sng it ings may be kept pure and uncontaminated by unnecessary 
‘abuse. But it appears to us that no tribunal of justice ought 
to go farther than this, in expunging irrelevant matter from 
the pleadings in a cause. 

' The cause was submitted to the jury, as we have already 
stated, on the issue made up from the petition and plea of 
justification. On the trial, the counsel of the plaintiff, in his 
zeal to protect the reputation of his client, opposed every 
species of evidence offered on the part of the defendant, in 


support of this plea. From the examination which we 
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have given to the exceptions taken to the mass of evidence, 
we are unable to discover any error in the opinion of the 
judge a quo, by which it was admitted. There is, however, 
one of them that seems to require particular animadversion. 
It relates to the admission of an affidavit, as testimony to the 
jury, made by the defendant, for the purpose of procuring an 
order from the court, to compel the plaintiff to produce his 
commercial books, &c. 


delayed, andsfinally its effect was evaded, by one of the most 

extraordinary proceedings, on the part of the plaintiff, ever 

witnessed in a court of justice. When forced finally to 

introduce his books, they were brought into court sealed up, 

: ' with instructions to the clerk, in whose custody they were 
placed, not to suffer them to be opened by any person. This 
was considered such an evasion of the order, and mockery of 
justice, that the affidavit of the defendant in relation*to this 
matter, was permitted to be given in evidence to the jury, in 
pursuance of the article 140 of the Code of Practice. In this 
we think the court below did not err. 

The bill of exception to the conduct of the judge and jury, 
does not, in our opinion, contain matter sufficient to authorize 
us to remand the cause for a new trial. It appears that the 
foreman of the jury, after they had retired, came into court, 

_ and inquired of the judge, whether the affidavit of the defend- 
ant was to be considered as evidence, and received an answer 
in the affirmative. This was nothing more than a repetition 
of what had been declared openly to all the jury during trial, 
resulting evidently from its admission after contest. We 
are unable to perceive any thing like misbehavior in this 
occurrence, either by the judge or jury. 

In relation to the charge of the judge, it was made in 
conformity with opinions, which had been drawn from him 
during the previous part of the trial, and we have already: 
stated, that they do not appear to have been erroneous. 





- .  . It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








This order was made, and obedience to it was improperly 
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CASES IN THE SUPREME COURT 


NEGLE ‘ 
v8 HILL & M°GUNNEGLE US. MERLE ET AL. 


MERLE ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Sureties in in solido, in a bond given to release property of the debtor, attached 
at the suit of his creditors, are bound to pay such judgment as inay be | 
rendered in favor of the plaintiffs in attachment. It is no defence to an 
action on the bond against the sureties, that they pointed out property, 
in which the common debtor had an interest, and that the plaintiffs 
neglected to seize it in satisfaction of their judgment. 


This is an action on a bond given by one A. Wetmore, 
to release one’ thousand barrels of flour, which had been 
attached at the suit of the present plaintiffs against him, in 
which ‘the defendants, John A. Merle, Peter Laidlaw and 
J. G. Stevenson, signed as sureties. The plaintiffs had 
judgment in their attachment suit, for three thousand four 
hundred and fifty-four dollars, against Wetmore, on which 
they issued both a fiert facias and ca. sa., and which were 
returned unsatisfied. The plaintiffs allege, that the defend- 
ants are liable for the amount of said judgment on their bond. 

The defendants admitted their signatures to the bond; 
but denied that they were liable on it. They aver, that 
previous to the institution of this suit, the plaintiffs had 
recovered part of their judgment; and that property enough 
to pay the balance of Wetmore’s, had been pointed out to them, 
which they refused or neglected to seize, or notify these 
defendants of their refusal, by reason of which they are 
released from their responsibility arising on their bond. 

The conditions of the bond sued on, were, “that if 
Wetmore should satisfy such judgment as was rendered 
against him in the attachment suit, this obligation is to be 
void, else to remain in full force.” 

The defendants showed, that an agent of one of them 
notified the agent of the plaintiffs in New-Orleans, that the 
steam-boat “ Far West” was in port, in which Mr. Wetmore 
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had an interest of two thousand and fifly-nine dollars, and Easreaw Dist. 
to seize his interest, under execution on the judgment then June, 1836. 


obtained in the attachment suit against him; and that any ant & meun- 


expenses incurred would be defrayed and paid. — 


The district judge was of opinion, that this was no legal ™=#Rt Er at. 
defence to the action, and rendered judgment for the plaintiffs, 
against the defendants, for the sum claimed. The defendants 
appealed. 


Maybin, for the plaintiffs. 


Sterreti, contra. 


Martin, J., delivered the opinion of the court. 


This is an action on a bond, given to release an attachment. 

The defendants became the sureties of one Alphonse Wet- 

more, who being sued by attachment, executed his bond to 

the plaintiffs, in order to release a large quantity of flour, 

which had been attached in the suit against him. The 

plaintiffs had judgment in said attachment suit, on which 

writs of fieri facias and capias ad satisfaciendum were issued, 

and returned without success. gre 
The principal defence set up to this action, rests on the Pg ape oo 

ground, that the agent of one of the defendants gave notice 8iven to release 


roperty of the 


to the plaintiffs, that there was a steam-boat in port, in debtor, attached 
which the principal in the bond (Wetmore) had an interest, onlin “> - 


= : Se is . bound to pay 

and requiring them to seize it, in order to pay and satisfy .03, pu Mn 
their claim, and at the same time tendering to them money 4s may be ren- 
: ered in favor 

to defray the expenses and charges of the proceeding, but of the plaintiffs 


that the plaintiffs neglected and refused to do so. The i? re: 


district. judge was of opinion, this was not a legal ground of . = — = 
defence, and gave judgment for the plaintiffs. The defendants the sureties, that 
led they pointed out 

It does not appear to us that the district judge erred in his which the com. 
decision. The defendants were bound to pay the judgment. an interest, and 
Had they d h Id have been épso facto subroga- tiffs neplecea ta 
ad they done so, they wou ave been tpso facto subroga- tiffs neglected to 
ted to the rights of the plaintiffs, and might have secured fei7e it im satis 
: , 5 faction of their 

themselves, by the seizure of the interest of the common judgment. 
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Eastern Dist. debtor in the steam-boat, which they were desirous the 
June, 1836. plaintiffs should have done. 


NICHOLLS 


wansnatzerar. lt is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 


_ NICHOLLS US. MARSHALL ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where an appeal is made returnable in the next term of the Supreme Court, 
it will be considered as returnable to the first day of the term, as required 
by law. 

Where a party has had a suspensive appeal- granted to him, if he finds 
himself unable to give the required security, he may avail himself of a 
devolutive appeal by only giving bond with security for costs. 


Where a person binds himself in writing, on the back of a promissory note, 


to pay its amount at a particular date, if not paid sooner, he will not be 
entitled to notice as an endorser, in case of non-payment by the maker. 


This is an action against the defendant, C. G. Johnson, as 
drawer, and Brisbane Marshall, as co-obligor of the following 
promissory note. 


“ On or before the first day of March, 1832, I promise to 
pay Josias Gray, or bearer, nine hundred and thirty-seven 
‘dollars, and the same to bear ten per cent. per annum after 
due, until paid. For value received, this 12th day of March, 
1831.” . “C. G. JOHNSON.” 

Endorsed. ‘I hold myself liable for the payment of the 
within amount, twelve months from this date, if not sooner 
paid by the obligor. 

“ December 6, 1832. B. MARSHALL.” 
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The defendant, Mafphall, pleaded a general denial. Easterns Dist. 
Johnson let judgment go by default, but on judgment being — June, 1836. 
rendered against Marshall, he appealed. REA 

The appeal in this case was granted in the following terms: | 

“Let the appeal be granted to stay execution, on the peti- 
tioner’s giving bond and security in a sum exceeding the 
amount of the judgment by one half, returnable to the 
Supreme Court at Baton Rouge in August nest.” 

“ January 8th, 1835.” 

[When this appeal was taken, the Supreme Court was 
required by law to hold an annual term at Baton Rouge, 
beginning on the first Monday in August each, year. ] 

The appeal bond was given for the sum of eight hundred 
dollars, dated the 9th of January, 1835. The amount of the 
judgment appealed from is nine hundred and thirty-seven 
dollars, exclusive of interest. 


Downs and Cooley, for the plaintiff, made the following 
points : | 
1. Noreturn day is fixed in the order of the judge, granting 


the appeal. Code of Practice, article 574. 


2. The petition of appeal prays for, and the order of the 
judge grants an appeal, on appellant’s giving bond, to stay 
execution, and the amount of the bond given does not 
comply with the order orthelaw. Code af Practice, art. 574. 
3. Should the appeal not be dismissed, as above prayed 
for, then the appellee answers, that the judgment of the court 
below was just and correct and ‘conformable to law, and “— 
that the same may be affirmed with costs. oaiea a 


turnable in the 


, next term of the 
Boyle and Turner, contra. Supreme Court, 


2 will be consi- 
‘ wise ered asreturna- 
Martin, J., delivered the opinion of the court. ble to the first 


day of the term 
In this case the plaintiff’s counsel moved to dismiss the as required by 


appeal on two principal grounds ; first, that it was not made sot ” 
properly returnable, and second, that the appeal bond was hashad a suspen: 
insufficient. 
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The appeal was made returnable the next August term of 
the Supreme Court, then to be held at Baton Rouge, after it 
was allowed. The bond given was for a less sum than that 
fixed by the judge from whose court a suspensive appeal was 


prayed and allowed. 


It appears to this court that the return day must be 
considered to be the first day of the term, no particular day 
having been mentioned. In relation to the appeal bond, 
where the party has obtained a suspensive appeal, if he 
cannot find the required surety in such cases, he may avail 
himself of a mere devolutive appeal, by giving bond with 
security in such sum as will cover costs. 

On the merits of this case, the only question presented for’ 
solution is, whether a person who has bound himself in 
writing on the back of a note to pay its amount on a given 
day, if it be not paid before, is entitled to the same notice as 
an ordinary endorser. The District Court correctly held that 
in such case he is not. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


GIBBONS US. WRIGHT ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The judgment of the court, adjusting the accounts between the parties, 
_ which only relates to facts, and is supported by evidence, will not be 
disturbed, 
This is an action by a partner, against the defendants 
Wright and Gould, as his co-partners, for the adjustment 
of their partnership accounts, in which the plaintiff claims a 
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balance due to him from the firm, of seven hundred and fifty Eastern Disr. 
dollars and thirteen cents, for which he prays judgment; or June, 1836. 
for such sum as may be found due. |. heh 
Judgment was confessed by Gould, one of the defendants, |. carer an 
and the case proceeded against Wright, as on a generai 
denial. Gould was made a witness in behalf of the plaintiff, 
and his competency excepted to. The cause was submitted 
to the court, on the testimony adduced. 
The district judge, after an examination of the commercial 
books and accounts, came to the conclusion, that there was 
the sum of three hundred and sixty dollars rightfully due 
to the plaintiff, for which judgment was rendered. + The 
defendant appealed. 


Maybin, for the plaintiff. 


Preston, contra. - 


Bullard, J., delivered the opinion of the court. 


This action was brought to effect a final settlement of 
a partnership concern, which existed for a short time between 
the plaintiff and the two defendants. One of the defendants 
confessed judgment, and was then used by the plaintiffasa wit- 
ness against the other. We have not, upon reflection, thought 
it necessary to decide upon a bill of exceptions in the record, 
touching his competency, inasmuch as the other evidence 
before us, particularly the books of the firm, is. sufficient te 
enable us to judge of the correctness of the judgment below. 
The question as to the amount due to the plaintiff, was 
one of fact. The court below came to the conclusion from 
an examination of the books, from which we have extracts 

before us, not contested, that the plaintiff was entitled to a of the soe at 

judgment for about three hundred dollars. He was not justing the ac- 

j counts between 

charged with any part of the brokerage upon the sale of the _ parties, 

slaves, and it appears that he withdrew money occasionally which omy, re 


lates to facts, 
from the concern, for which he is charged. ~The evidence 24 is supported 

bi . ..  byevidence, will 
before us does not enable us to say that the court erred in its not be disturbed. 
conclusions on the matter of fact. 


15 
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It is, therefore, ordered, adjudged and, decreed, that the 


June, 1856. judgment of the District Court be affirmed, with costs. 


TAYLOR 
v8. 
_ FELPS. 





TAYLOR US. FELPS. 


APPEAL FROM THE COURT OF THE THIRD JUPICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


According to the divorce law of 1827, ascendants of one of the spouses are 
competent witnesses to prove cruel and unjustifiable treatment on thé 
part of either of the spouses towards the other, in an action for separation 
from bed and board; but their competency does not extend to proof of 

' the property which the wife claims in such cases. 

In a cause tried by the court alone, it is not to be presumed that the judge 
@ quo was influenced in his judgment by improper evidence. So, where, 
after rejecting the illegal evidence which was admitted on the trial, there 
is still enough to sustain the judgment of the court, it will be affirmed. 


This is an action by the plaintiff, against her husband, for a 
separation from bed and board, and for a division and sepa- 
ration of property. 

The plaintiff alleges that she has been cruelly and outrage- 
ously treated by her husband, without her fault, so as to 
render their living together insupportable. She prays for 
judgment separating her in bed and board, and for a division 
and separation of property from her said husband, &c. 

The defendant denied that there existed any cause to 
authorize a separation of bed and board or of property as 
alleged by the petitioner: and further that no community 
of property existed between them, as alleged, &c. 

On these pleadings and issues the cause was submitted to 
the court with the testimony adduced by the parties. 

The plaintiff offered her father as a witness to prove the 
matters ‘alleged in her petition. The defendant’s counsel 
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objected to the witness testifying to any other matter than Easrsew Disr. 


the separation from bed and board, which was overruled and _“¥é 1856. 


the witness admitted generally. A bill of exceptions was TAYLOR 

taken to the opinion of the court. onlin 
The district judge decreed the separation from bed and 

board, and allowed the wife to take certain slaves, with half 

the value of a gin and the crop growing, to be divided as her 

share of the community property, and also the right to retain 

the possession of her children. From this decree the 

defendant appealed. 


Andrews, for the plaintiff, contended that the father of the 

plaintiff was a competent witness in her behalf to prove any 
facts legally admissible in her case, and generally. 1 Mo- 
reauws Digest, 412. 7 Louisiana Reports, 281. 
- 2, Where the law makes no exceptions, the court can 
make none, as to the competency of witnesses. The law 
says the witness is competent to testify in behalf of the wife, 
not to this or that fact, but generally. 


Bradford, for defendant. 


1. The court erred, in permitting Isaac Taylor, the father 
of plaintiff, to testify generally in the case. By a special 
statute the ascendants and descendants can testify as to cruel 
treatment, in actions of separation, and no farther. See Act 
of 1827, section —, Louisiana Code, articles 2260, 2261, 2262. 

2. The court, in its opinion, has not referred to any law 
“in virtue of which said judgment was rendered,” nor does 
it even assert that said judgment is warranted by any law. 
It: is, therefore, illegal, null and void. State Constitution, 
article 4, section 12. 2 Moreau’s Digest, page 16, of Appendix. 

8. The land on which the gin is built, was partnership 
property, between defendant and his wife ofthe first marriage ; according to 
there was an heir of that marriage, now an emancipated the —_ - 
minor, and there never was a partition of the partnership cendants of one 
property, between the defendant and said minor, consequently < gp 
the plaintiff could notclaim one half of the ameliorations made Witesses_to 


‘ ‘ J prove cruel and 
on the land held in partnership between the heir of the first unjustifiable 
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in 


Eastern Dist. marriage andthe defendant, which the judgment of the 


— Mathews, J., delivered the opinion of the court. 


the spouses to- obtained a judgment in the court below, favorable to both 
in an action for élaims, and the defendant appealed. 


# but their compe- permitted to testify in pursuance of the provisions of the act 
claim a divorce. This law clearly renders ascendants com- 


Inacause tried the part of either of the spouses towards the other. In the 
by the court a- present case the father was permitted,to testify as to the wife’s 
be presumed property, and to this part of his testimony an exception was 

was influen- taken. We are of opinion, that on this branch of the cause 
ced in his judg- he was not a competent witness, and thus far his testimony 
per evidence: must be rejected. The case was tried in the court below 
rejecting the il- Without the intervention of a jury. The record shows ample 
legal evidence proof to support the judgment then rendered in relation to 
mitted onthetri- the partition of property, without the testimony of the father, 
enough to sus- and it is not presumable that the judge a quo was influenced 


judgment of the District Court be affirmed, with costs. 
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Where the plaintiffs recovered three undivided fourths of a tract of land, 
and were required to pay the défendants the value of the improvements 


thereon, and if not paid within sixty days, execution to issue: Held, that 
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strict Court has decreed. = , 


In this case the wife claims a separation from her husband, 
to bed and board, and also a partition of property. She 


The*father of the plaintiff appeared as a witness, and was 
the legislature, made in relation to married persons who 


tent witnesses to prove cruel and unjustifiable treatment on 


rendering the final judgment by improper evidence. 


It is, therefore, ordered, adjudged and decreed, that the 
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the plaintiffs were not entitled to exercise the rights and aetions of joint 
owners as soon as the question of title to the larger portion of the undi- 
vided property was decided in their favor, and provoke a sale of the 
whole property, with “an adjustment of the improvements and fruits as 
incidental to the proceeding. But it was held, that in a petitory action 
the defendants are entitled to be maintained in their possession of the 
whole until the value of the useful improvements is paid by the evictors 
in proportion as they have recovered. 

Defendants who are evicted of part of their land, and entitled to pay for 
their improvements, are not bound to remain in a state of indivision with 
the evictors. and kept in suspense as to their ultimate rights, as well as 
their recourse in warranty, for an indefinite period of'time. They are 
entitled to a fixed period when payment and adjustment may be coerced. 

The obligations of the warrantor depend on the law in force at the time of 
the sale. According to the provisions of the Old Civil Code, 354, article 
57, the seller is bound on the eviction of his vendee, to pay the augmented 
value of the property above the price of the sale. 

The original price added to the rents and profits, does not necessarily 
constitute the measure by which the liability of the warrantor is to be 
tested. 

The warrantor is not to be called on to reimburse, until the judgment of 
eviction has had its effect against the party evicted. 


This is a petitory action, in which the plaintifis succeeded 
in recovering from the defendants three undivided fourths of 
two tracts of land adjoining, situated on the bayou Manchac, 
as having been the property of the late James Fletcher and 
which had never been legally sold since his death in June, 
1804. See 4 Louisiana Reports, 267. 

The cause was remanded to the District Court, to ascertain 
the value of the respective improvements of the defendants, 
and determine the claims of the latter against the respective 
persons called in warranty by them, and to give judgment 
accordingly, and that no execution shall issue for the plain- 
tiffs, until they have paid for the value of the improvements 
respectively. 

On the return of the case, it was submitted to a jury on 
the evidence adduced by the parties, who returned a verdict 
as follows 
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“We, the jury, find a verdict in favor of the plaintiffs, for 
three fourths of the amount of the rents and profits of the 
land which is three thousand six hundred dollars, from the 
27th of July, 1827, to the present time (July, 1834) inclusive.” 
“We also find a verdict in favor of the defendants for the 
improvements on the land of twenty-two thousand five hun- 
dred dollars, being three-fourths of the amount thereof.” 
‘We, the jury, find a verdict in favor of the defendants, 
against the warrantors for the three-fourths of the purchase 
money and three thousand six hundred dollars damages.” 
“‘We, the jury, find three-fourths of the land and improve- 
ments to be worth thirty-seven thousand dollars. ‘We 
also find the three-fourths of the improvements to be worth 
twenty-two thousand five hundred dollars.” “We, the jury, 
find the crop to be worth four thousand six hundred dollars, 
at the present time as it now stands.” 

Judgment was rendered on this verdict, in favor of the 


| plaintiffs, for three thousand six hundred dollars, being the 


fruits and revenues received by the defendants, from the 
institution of suit (27th of July, 1827) until this date (July 
7th, 1834): and in favor of the defendants, against the 
plaintiffs for twenty-two thousand five hundred dollars, the 
value of the improvements ; and that the plaintiffs be ordered 
to pay this sum, after deducting their claim for fruits and 
revenues, within sixty days, and in default thereof, that 
execution be permitted to issue in favor of the defendants, 
and that the lands thus recovered be seized and sold to 
satisfy the same; and that no writ of possession issue until 
the said sum is fully satisfied. 

Judgment was also rendered in favor of the defendants, 
(executors of A. Cavelier, senior,) against the plaintiffs, 
(who are heirs also of Mary Clark, who was heir of Daniel 
Clark,) in warranty for one thousand eight hundred dollars, 
being the one-half of the three thousand six hundred dollars, 
recovered by them ; and further, for the sum of eighteen 
thousand seven hundred and fifty dollars, being the three- 
fourths of the price of the land’ paid by A. Cavelier, senior, 
to Daniel Clark and his representatives, together with the 
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increased value of the land. A like judgment was rendered in Easrenx Dist. 
favor’ of A. Cavelier, junior, and J. Devenport, two of the June, 1856. 


defendants, against Pierre Baron Boisfontaine, also called in ruxrcusn’s 
warranty. And judgment was rendered in. favor of P. B. - “Ze. 


Boisfontaine, over against the heirs of Mary Clark, (who “Y*4™" ie 
was the heir of Daniel Clark,) for the sum of twenty thou- plaintiffs * reeo- 


sand five hundred and fifty-dollars, the amount of the ones ee 


judgment in favor of A. Cavelier, junior, and J. Devenport, of atract of land, 
: : ‘ ° d and were requi- 
against said Boisfontaine. And it was further decreed, that red to pay to the 


the defendants be permitted.to gather their crop, or that the “<fendants the 


laintiffs pay its value on taking immediate ion : improvements 
pla pay ue g possession ; and press or am 


that the defendants pay the costs of suit, they being not paid within 


i ; sixty days, exe- 
reimbursed by their warrantors. pres dig 4s Pewed 


From this judgment the plaintiffs appealed. Held, thet; the 
, plaintiffs were 

: not entitled to 
TA aes exercise the 
Cwvillier, for the plaintiffs. sighs’ oak ee 
tions of joint 
owners, as soon 


Turner, appointed curator ad hoc and to defend the absent 4. ‘the’ question 


heirs of Clark. of title to the 
r portion of 

: the undivided 

Thomas Gibbs Morgan, for the defendants. property was de- 


cided in their 

favor, and pro- 

Elam, for warrantors. voke a sale of 
the whole oer 

: vn rty, with an 

Bullard, J., delivered the opinion of the court. adjustment of 
; _ the —improve- 

At the August term, 1832, judgment was rendered in ments and fruits, 


favor of the plaintiffs, for three undivided fourths of the land ihe proceeing 
held, 


in controversy, but the case was remanded to ascertain the a _— sitory 
value of the improvements, &c. and it was ordered that no action the de- 


execution should issue for the plaintiffs until they shall have —— < 


F , ee maintained in 

paid the value of the improvements. 4 Louisiana Reports, 266. their possession 

. On these questions of the value of the improvements and inf ye — 7 
° . . : . t 

fruits, a jury having pronounced on the second trial and the unclal. tale 

judgment being rendered accordingly, the plaintiffs again ea by Gs ri 


appealed after soliciting in vain a new trial in the court victors, in pro- 
bel pees as bee 
eclow. ve recovered. 


A careful examination of the evidence has failed to ,,, —— 


convince us that the complaints of the appellants are well of part of their 
‘ é land, and enti- 
founded, as to the amounts found by the jury. ' tled to pay for 
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feapes Dist. But, it is urged, that the court erred in decreeing that an 
une, 1856. execution might issue against the plaintiffs, if within sixty 
viercnen’s ays the estimated value of the improvements was not paid 


mms by them. The argument of the appellants on this point, 


cAVBLIER ET AL. rests on the hypothesis that the plaintiffs are entitled at once 


their improve- . ‘ af 
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b d . . . bal . . *. . 
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echt alti tenes : 

co ents, . incidental to that proceeding. But it must not be overlooked 

well as their re- that this is a petitory action, and the defendants are entitled 


course in war- to:b : ; ’ : ‘ 
renty for an in- '0 De maintained in their possession of the whole, until the 


definite period of . gt ai 
tim - They ns value of the useful improvements is paid by the plaintiffs in 
entitled toa fix- proportion to the part recovered by them. Nor were the 


ed period when as 
ent andad- defendants bound to remain in a state of indivision with 


ustment may be ainti ; 
er ‘ the plaintifis and to be kept in constant suspense as to their 
The obliga- ultimate rights, as well as their recourse in warranty, for an 


tions of the war- . ; 2 : , 
rantor depend on Indefinite period of time at the discretion of the plaintiffs. 


the law in force . i i 
a tase of The counsel of the vendors, cited in warranty, complains 


the sale. Ac- of the judgment rendered against them in favor of the 


cording to the 
provisions of the defendants, on the ground that they are not liable to pay more 


ivil Code, 354, . : 
ariele 57, the ‘han three fourths of the price received by them, together 


seller is bound wj ee 
an tee covietion with the rents and profits. The obligations of the warrantors 
of his vendee, to depend on the law in force at the time of the sale, and accord- 


pay the aug--; +s ; 
pny ted value of 1g to the provisions of the Code then in force, the seller was 


cae is 
atotee bound on the eviction of his vendee to pay the augmented 
the sale. value of the property, above the price of the sale. Civil Code, 


The original i ; 
price added to Page 354, article 57. It is therefore clear that the original 


the rents and pyj : ; 
profits, does not price, added to the rents and profits, does not necessarily 
necessarily con- constitute the measure by which the liability of the warrantor 


stitute the mea- . 
sure by which 1S to be tested. It does not appear to us that a greater 


the liability of i 
ee or 3g 2MOUNt has been awarded to the defendants, in the event of 


to a tested. eviction, than the law would justify. But we are of opinion, 
e ‘warran- - ; i ; 
tor is act to be “Hat no execution ought to issue against the warrantors 


called on to re- i icti f ; j i 
rm woo until the eviction pronounced by the judgment in favor of 
the judgment of the plaintiffs, shall have its effect. It was so ruled by this 


eviction has had . 
‘te effect against COU’ in the case of Malangons Heirs vs. Duhamel, 7 


thepartyevieted. Louisiana Reports, 286. 
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It, is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


THORNTON US. MANSKER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


Where the curator of the estate of the absent husband is appointed adminis- 
trator of the succession of the deceased wife, and in his latter capacity 
provoked a meeting of creditors, and a surrender and sale of the whole of 
the community property : Held, that he assumed to do acts inconsistent 
with his duties in either character, and thereby rendered himself personally 
liable to a creditor of the husband, who was thereby prevented from 
levying on this property in satisfaction of his judgment. 

The act of 1826, authorizing the surrender of insolvent estates, requires, 
that in cases where no person would assume to act as administrator under 
a regular appointment, that the creditors should be convoked to appoint 
syndics by whom the succession should be administered, as in case of an 


ordinary cessio bonorum. 


In proceedings in cases of insolvent estates, service of notice on the attor- 
ney of the absent creditors, is insufficient as relates to creditors residing 


in the state. These are not absent creditors. 


This is an action against the defendant as curator of the 
estate of one Willis Thornton, an absentee, to render him 
personally liable, and regover the sum of two thousand and 
ninety-nine dollars, with interest and costs, due by the said 
absentee. 

The plaintiff alleges that the defendant was regularly 
appointed curator to the said absentee, and took into his posses- 
sion to administer, according to law, all the property of which 
the latter was possessed, consisting of a valuable plantation, 
several slaves, and other effects. He further shows, that he 
obtained a judgment against the defendant as curator, in 
1835, for the sum now claimed, which was owing and due to 
16 
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Easter» Dist. him by the said absentee. That the defendant refuses to 


June, 1836. 
——=—— 


THORNTON 


v8. 
MANSKER,. 





pay his claim, or to show any property on which to levy his 
execution, but states that there is none belonging to the 
estate he administers. \ The plaintiff alleges that the defen- 
dant has wasted the estate of the absentee, and so mismanaged 
it as to render him personally liable; and prays judgment 
against him individually for the amount of his claim. 

The defendant excepted to the jurisdiction of the District 
Court, because he avers he was not only appointed curator of 
Willis Thornton, as an absentee, but that he was in 1834, by 


, a decree of the Probate Court for the parish of East Baton - 


Rouge, appointed administrator of the succession of Louisa 
Thornton, deceased, wife of the absentee. That all the 
property described in the petition of the plaintiff, belonged to 
the community of acquests and gains; and the community 
was much in debt; so much so, that as administrator by 
order of the Court of Probates, he called a meeting of the 
creditors of said community to deliberate on the terms of 
sale of the property. That in pursuance of the deliberations 
of the creditors, and an order of the Probate Court homolo- 
gating the proceedings, all the property was sold at public 
auction; that the Probate Court has exclusive jurisdiction . 
of the matters contained in the plaintiff’s petition, and if its 
proceedings are null or illegal, they can only be set aside by 
action of nullity, or by appeal? 

These exceptions were overruled by the district judge 
presiding, on the ground that the defendant was charged in 
the petition with having illegally sold and wasted the estate 
of Willis Thornton. The decision was excepted to. 

An answer was then put in to the merits, similar to the 
exceptions filed, setting up the same matters in defence. He 
admits and avers, that as administrator of the succession of 
the deceased wife, he called a meeting of the creditors of the 
living but absent husband, (avering his estate was insolvent,) 
and in pursuance of their deliberations and an order of the 
Probate Court, the whole property was sold, &c. 

Upon these pleadings and issues the parties went to trial. 
The plaintiff produced in evidence the record and judgment 
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which he had obtained against the curator of Willis Thornton, Easrerx Dist. 




























as an absentee, showing the amount of his claim. Fane; VO: 
= J p i e —————————————————S 
The defendant, to justify himself, offered in evidence the  s,oxwrow 
e . . . . vs. 
mortuary proceedings had at his instance, as administrator of | 7% 


Louisa Thornton’s succession in the Probate Court, in which 
proceeding a forced surrender of the property of Willis 
Thornton was obtained, to any or all of which proceedings, 
the plaintiff, James Thornton, was no party. The defendant 
further offered in evidence the records of certain suits, to 
show the.indebtedness of Willis Thornton, which made it his 
duty, as administrator, &c., to call a meeting of the creditors, 
not of Willis Thornton, but the creditors of the community 
of Louisa and Willis Thornton. To the introduction of all of 
which evidence the plaintiff’s counsel objected, because, said 
proceedings being had by the defendant as administrator of 
Louisa Thornton’s succession, was not binding on Willis 
Thornton or his creditors ; that as curator to Willis Thornton 
as an absentee, he could not legally provoke a forced surren- 
der of his property to satisfy the creditors of Louisa Thornton, 
or of the community. That as the plaintiff is no party to 
these proceedings, he is not concluded by them; and as the 
plaintiff has not attacked the proceedings of the defendant as 
administrator, &c., they cannot be introduced collaterally, so 
as to justify the waste and mismanagement of the property of 
Willis Thornton by him, as curator of the estate of an absen- 
tee. But the court admitted the evidence, and a bill of 
exceptions was taken. | 

The district judge was of opinion the plaintiff failed to 
make out his case, and rendered judgment in favor of the 
defendant. The plaintiff appealed, 


Elam, for the plaintiff. 


Conrad, contra. 


+o RRR © een Ae re 


Bullard, J. delivered the opinion of the court. 


The plaintiff alleges that the defendant was appointed 
curator of one Willis Thornton, an absentee, who was his 
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Eastzix Dist. debtor in a sum of upwards of two thousand dollars, and who 
June, 1836." left a large plantation and some slaves in the parish of East 
whonxtox baton Rouge, to be administered by the defendant. That 


he had obtained a judgment against the absentee by regular 
proceedings against his curator. He alleges that an exe-. 
cution was issued on his judgment, and the defendant 
answered that no funds, right, or credit in his hands, nor any 
property moveable or immoveable, except such as were sub- 
ject to liens and privileges superior to his. He avers that 
if such be the fact, it is because the defendant has illegally 
disposed of, and wasted the property confided to his care, and 
has made himself personally liable to pay his judgment. 
The defendant, after setting up an exception to the juris- 
diction of the District Court, which was overruled and not 


-now insisted on, filed an answer to-the merits, in which he 


admits that he was appointed and acted as curator of the 
absentee; but he alleges, that he was afterwards duly 
appointed administrator of the succession of Louisa Thornton, 
the wife of the absentee ; that all the property mentioned in 
the plaintiff’s petition belonged to the community of acquests 
and gains existing between Thornton and his wife, and subject 
to the payment of the community debts, that the community 
was deeply in debt, and, indeed, insolvent. He further alleges, 
that as administrator of Louisa Thornton’s estate, he provoked 
a meeting of the creditors of said Louisa and her husband, to 
deliberate upon the necessity and propriety of selling the 
common property, and to determine the termsof sale. That 
a meeting of the creditors was held, and ‘it was determined 
to sell the property on credit. That their proceedings were 
duly homologated by the Probate Court, and that in pursu- 
ance of a decree of said court, the whole property was sold. 
The defendant further avers, that if those proceedings were 
illegal and null, which he denies, such illegality or nullity 
can only be shown by ‘an action of nullity, or by appeal to 
the Supreme Court. He denies the authority of the District 
Court to revise, modify or annul any judgment or decree of 
the Court of Probates. _ He further avers, that if these pro- 
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ceedings were irregular and illegal, such illegality’ is not Easrenw Drsr.+ - 


imputable to him, he having in all his actings and doings _ 7" 1896. 
conformed to the advice of his counsel, and to the orders and —_taorwrow 
decrees of the Court of Probates, having jurisdiction of the  yansxzn, 
premises. 
The substantial facts alleged, both in the petition and 
answer, are proved. It appears that the absentee, Willis 
Thornton, was still alive when his wife died, and for aught 
that appears, is yet living ; and that the defendant continued 
to act as his curator. It further appears, that after the sale 
of all the property, at the instance of the defendant, the pur- 
chaser procured a monition under the act of 1834, and the 
proceedings were finally homologated by the Probate Court. 
It is manifest that when the plaintiff recovered his judg- 
ment against the absentee, the defendant had under his 
charge, as curator, sufficient property to satisfy it, and that 
the same property is now beyond the reach of an execution ; 
and the question presented in this case is, whether the’ 
defendant by mal-administration and waste, has rendered 
himself liable. The District Court solved this question in ,Wherethecure- 
the negative, and this court is now called on to reverse that of the absent 
° ; husband is ap- 
judgment. pointed admin- 
The death of Mrs. Thornton did not in our opinion put an ae Se 
end to the functions of the defendant as curator of the absent —, hee 
husband, and he was still bound to retain and administer the capacity provo- 
property. On the death of the wife, her heirs had a right to lg “ 
one-half of the property composing the community, on their ge dle 
acceptance of it, either tacitly or expressly, subject to the of thecommuni- 
payment of the debts. .This gave them at most a right to Held, P ars cap te 
have a partition between them and the surviving husband. {Med to do acts 


The debts were debts of Willis Thornton, and not the debts his duties in 
. , ‘ a either character, 
of the wife until her heirs became liable, by acceptance of the and thereby ren- 


community, or intermeddling with the property. _ Admitting socceualty tdi 


E , " ae to a creditor of 
that when the defendant undertook to administer on the ds hochenaaeen 


estate of the deceased wife, he assumed to do nothing incom- was thereby pre- 
patible with his duties as curator of the absent husband, yet, pacaag a 

i ; ro in sa- 
when he in the former capacity provoked a surrender of the Property, m. t¢- 
property, as it is called in the record, and a sale of the whole, judgment. 
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The act of 1826, 
authorizing the 
surrender C0) 
insolvent estates, 
requires, that 
in cases where 
no person would 
assume to act 
as administrator 
under a regular 
appointment, 
that the credi- 
tors should be 
convoked to ap- 
oint — syndies, 
y whom the suc- 
cession should 
be administered 
as in cases of an 
ordinary  cessio 
bonorum. 


In proceedings 
in cases of. insol- 
vent estates, ser- 
vice of notice on 


the attorney of 


the absent credi- 
tors, is insuffi- 
cient as relates 
to creditors re- 
siding in the 
state. Theseare 
not-absent credi- 


tors. 
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as was done in this case, he assumed to do acts which were 
inconsistent with his duties in either character. The act°of 
1826, which first authorized the surrender of insolvent 
estates, required, that in cases where no person would assume 
to act as administrator under a regular appointment by the 
Probate Court, the creditors should be convoked to appoint 
syndics, by whom the succession should be administered as — 
in the case of an ordinary cessio bonorum. _ 2 Moreau, 439, 

sec. 7, 8. 

In the present case no syndics were appointed. On 
the contrary, the whole proceedings’ appear to have been 
carried on in the name of the defendant as administrator, 
under his appointment by the Court of Probates. If he was 
administrator, he was bound by law to administer the succes- 
sion according to the rules established by the Code, and 
nothing authorized him, in any capacity, to sell the property 
belonging to the absent husband. 

But it is contended that the court could not collaterally 
inquire into the validity of these proceedings of the Court of 
Probates, and that they must stand until annulled or reversed. 
That may be true in relation to the parties and those who may 
have acquired title under such proceedings; but we are ata 
loss to know in what sense of the word the plaintiff was a 
party or assented to these proceedings. He was a creditor 
of Willis Thornton, and had nothing to do with the succes- 
sion of his wife. He appears to be a citizen of West 
Feliciana; and the only notice to attend the meeting of 
creditors for the purpose as set forth in the notice, of delibera- 
ting on the terms of sale of the property of the succession, 
was served onan attorney appointed to represent the absent 
creditors. Creditors who live in the state are not absent. 
But the question in this case is not whether these proceedings 
be valid and legal as relates to the title of the property, but, 
whether the defendant, by his acts, has put it out of the 
power of the plaintiff to obtain payment and satisfaction of 
his judgment by levying on the property of the absent 
debtor, and has mismanaged the estate to the prejudice of 
plaintiff. It has been urged that if these proceedings are 
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void, then nothing prevents the plaintiff from proceeding to Eastznn Dist. 
obtain payment ; for if the property of Willis Thornton has _J#@ 1886. 


not been validly alienated, it is still his, and subject to be 
sold to satisfy the plaintiff’s execution. But this would 
make it necessary at least to proceed by action against the 
_ purchasers at the probate sale, who have already a judgment 

homologating all the proceedings; and it appears that the 
defendant as curator-of the absentee, made no opposition. 
We are of opinion, that the defendant having frustrated the 
plaintiff in the legal pursuit of his rights, cannot now be 
permitted to turn him round to a tedious and perhaps doubtful 
litigation, with persons whose title to the property is founded 
on proceedings provoked by himself; and that by such illegal 
disposition of the property of the absentee, he is liable to pay 
the debt in question. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed; 
and proceeding to render such judgment as. in our opinion 
ought to have been given below, it is further considered and 
adjudged, that the plaintiff recover of the defendant the sum 
of two thousand and ninety-nine dollars, with five per cent. 
interest from the Ist day of January, 1834, and the costs of 


the suit of James Thornton, vs. J. Mansker, curator of Willis | 


Thornton, together with the costs of this suit in both courts. 


REYNES US. ZACHARIE’S SUCCESSION. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


A witness on oath will not be permitted to contradict his written acknow- 
ledgments and admissions, even when not sworn to. 

The written acknowledgment of the principal in an agreement that the 
adverse party has complied with his contract, is binding on the surety. 
This is an action instituted against the succession of the 

late J. M. Zacharie, to recover the sum of eight hundred and 


REYNES 


ZACHARIE’S SUC+ 
CESSIONs 
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Easrzan Dist. thirty-three dollars and fifty-two cents, which the adminis- 


ZACHARIE’S SUC- 





trator refuses ‘to pay. 

The plaintiff alleges that the decedent became surety for 
one A. T. Wood, in an agreement which the latter made 
with him (plaintiff) for a quantity of flooring plank, accord- 
ing to the annexed agreement and account rendered and 
approved by said Wood. That he has demanded the amount 
of said account from the administrator of J. M. Zacharie, 
which he refuses to allow and pay, wherefore he prays judg- 
ment against the succession of said decedent, for his said 
claim, &c. 

The administrator pleaded a general denial, and required 
proof of the signature of the decedent to the agreement sued 
on, and denied specially that it is in any way binding on his 
succession. 

The following are the agreement and account on which 


the suit is instituted. 


“I engaged to deliver to Mr. A. T. Wood, a lot of flooring 
plank, 20 feet 1 4-7, dry stuff, examined by him, for the price 
of thirty dollars a thousand. When the said planks are 
delivered, Mr. A. T. Wood obliges and binds himself to pay 
the full amount of the bill, by Mr. J. M. Zacharie’s note well 
endorsed, at ninety days from the date of the delivery. -This 
agreement approved by Mr. J. wf. Zacharie and signed by all 
the parties.” 

* REYNES,” 
“J.M. ZACHARIE,” 
“A. T. WOOD.” 

*“‘ New-Orleans, 23d April, 1835.” 


“Mr. A. T. Wood and J. Madison Zacharie, 
1835. To J. Reynes, Dr. 
May 7, 130 planks, 20 1 4-7, 3000, $30, $90 00 
*2396, 800° -* 20 1 4-7, 5560, 
ee 9 20 1 4-7, 19,224, “ $743 52 





$833 52” 




















OF THE STATE OF LOUISIANA. 129 


“TI have received the above mentioned plank, therefore Easrzaw’ Dist. 
the bill is correct, and ought to be paid, as per agreement.” — ume, 1856. 





“A. T. WOOD.” REYNES 


vs, 
ZACHARIE’S SUC- 


Upon these pleadings and evidence the parties went to —°#SSION. 
trial. 

The probate judge was of opinion the late J. Madison - g 
Zacharie was a party to the agreement sued on, by its very 
terms, and bound by it ; and that his succession is also liable. 

Judgment was rendered in favor of the plaintiff for the 
amount of his claim, from which the administrator appealed. 


Hoa, for the plaintiff. 


J. Slidell and Preston, for the appellant. 


Bullard, J., delivered the opinion of the court. 


This is a suit against the administrator of J. M. Zacharie’s 
estate, to recover the price of certain lumber which the 
plaintiff engaged to deliver to one Wood, on a written 
agreement that Zacharie would furnish his note for the 
payment. The defendant requires proof of the signature of 
the deceased, and alleges that if it be genuine it created no 
legal obligation on the part of the deceased. 

The document in the record, signed by Reynes, Wood and 
Zacharie, shows that Reynes was to deliver to Wood a lot of 
lumber at a fixed price, and when delivered, Wood binds 
himself to pay the full amount by Zacharie’s note, well jt vures oo 
endorsed, at ninety days. <A receipt of Wood is shown at the —— A. 
foot of a bill of the lumber, and his acknowledgment that the writtenacknowl- 

’ g 
bill is correct and ought to be paid, as per agreement. This prc nl Foon 
paper appears to have been given in evidence, without — aot seme 
objection; but the counsel expresses a doubt whether prinnes | 
evidence on oath ought not to be required. By the agree- of the peineipal 
ment, Wood was to examine the lumber and, we presume, in an agreement, 
was to decide whether it was such as the plaintiff engaged pent gen 
to deliver. And if he were a witness, he would not be Plied with his 
; : : ; contract, is bind- 

permitted to contradict his written acknowledgment. We ing onthe surety. 


17 
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Easrenx. Dist. think his admission, under these circumstances, was binding 
June, 1836. on Zacharie. 
BRAND 
rourse&sxcx- It is, therefore, ordered, adjudged and decreed, that the | 
wir sr 4. judgment of the Probate Court be affirmed, with costs. 


BRAND US. TOURNE & BECKWITH ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The owners of steam-boats are liable for the injury done and loss sustained 


by individuals, through the negligence or misconduct of their masters, 


This is an action against the defendants as joint owners of 
the steam-boat Abeona, to render them liable and recover 
the sum of one thousand five hundred and sixty dollars, for 
the loss of twenty-six hogsheads of sugar, occasioned by the 
negligence and misconduct of the commander of said steam- 
boat, in running down and sinking the schooner Cultivator, 
in the Mississippi, on which the sugar was shipped, from the 
parish of St. James, for New-Orleans. 

The defendants pleaded a general denial. The testimony 
in this case is similar to that in the case of Sauné vs. Tourné 
& Beckwith, 9 Louisiana Reports, 425 and 428. 

The district judge was of opinion the loss and sinking of 
the schooner was occasioned by an unavoidable accident, not 

: to be placed to the blame or account of either party. Judg- 
ment was given for the defendants, and the plaintiff appealed. 


Shepard and Deblieuz, for the plaintiff. 


D. Seghers, contra. 
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Bullard, J., delivered the opinion of the court. Eastern. Dust. 
This suit is brought to recover the value of twenty-six #7 1896. 
hogsheads of sugar, part of the cargo of the schooner Culti- -EBER- 
vator, which was sunk in consequence of a collision with sounxe & pecx- 
the steam-boat Abeona, belonging to the defendants. The W!™=®t 4% 
‘evidence is substantially the same which we had before us ,, baie - 
in the case of the owner of the schooner against the same rigs pradagaes 
parties, and we then came to the conclusion, after very loss sustained 
deliberate reflection, that the defendants were in fault and Leak aan 
liable for the loss. The District Court having thought oo maorir $s 
otherwise, we have again maturely considered the case and masters. 
are of opinion that the plaintiffs are entitled to recover. For 
. the reasons and grounds of this opinion, we refer to the case 
above mentioned, decided at the May'’term. 9 Louisiana 
Reports, 425 and 428. 
It is shown that the sugar of the plaintiff was worth sixty 


dollars per hogshead. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, and 
it is further adjudged and decreed, that the plaintiffs recover 
of the defendants the sum of one thousand five hundred and 
sixty dollars, with costs in both courts. 


EBER US. TOURNE & BECKWITH ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The owners of steam-boats are liable for losses occasioned by collisions and 
q injuries done by them to other vessels, which might have been avoided 


by due diligence and care. 


This is an action to recover the value of sixty hogsheads 
of sugar, which the plaintiffs had shipped on board the 
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Eastern Dist. schooner Cultivator, for New-Orleans, which was sunk in 
June, 1836. the Mississippi river by the steam-boat Abeona, owned by the 
atexanven defendants, and which was alleged to have been occasioned 
dion Uk ox. by the mismanagement of the officers of said steam-boat. 
The defendants pleaded a genetal denial. The case was 

decided on the evidence introduced in the preceding case of 

Madame Brand against the same defendants pod Sauné 

against the same. 9 Louisiana Reports, 325 and 428. 

The district judge decided that the defendants be discharge 

from all liability. The plaintiff appealed. . 




















Shepard and Deblieux for the plaintiff. 


Seghers, contra. 


Theownersof Bullard, J., delivered the opinion of the court. 


steam-boat x bans 3 
liable og wn This case cannot be distinguished from that of Brand 


mw ay against the same parties, just decided. The suit is brought 
injuries done by to recover another portion of the cargo of the schooner Culti- 
them to other ; : 
vessels, which Vator. ‘The evidence shows the value of the sugar belonging 
Sekied ty de> to the plaintiff to be fifty-five dollars per hogshead. 
diligence and s 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed, 
and it is further ordered, adjudged and decreed, that the 
plaintiff recover of the defendants three thousand three 


hundred dollars, with costs in both courts. 


ALEXANDER US. EVANS ET AL. 





APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH FRESIDING, 






A twelve months’ bond is essentially a contract to which the law attributes 


only the force of a judgment, so far as relates to its execution by sum- 






mary process, 
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So a twelve months’ bond taken in pursuance of the Act of 1817, sec. 14,15, Easren~ Dust. 
| does not operate as a judicial mortgage on the property of the obligors, June, 1836. 


| when registered in the office of the recorder of mortgages. ee 
This suit commenced by injunction to restrain the sheriff wallfanini 


of East Baton Rouge from proceeding to sell a certain house 
and lot in the town of Baton Rouge, seized in virtue of an 
order of seizure and sale obtained by the defendants. 

The plaintiff claims the property in question in virtue of a — 
sheriff’s sale, made under an execution which issued on a ‘ 
twelve months’ bond executed by Charles Cousinard -as 
principal, and J. B. Aubert as surety, in favor of Davenport’s - 
heirs, dated the 23d of April, 1823, for the price of a slave 
of said Cousinard’s, seized in execution, and bought in by 
him for the sum of $600. 

The surety in the twelve months’ bond having paid it, and 
being subrogated to the rights of the creditors therein, caused 
an alias fi. fa. to issue on the judgment against Cousinard, 
which was levied on the house and lot now in controversy, 
and purchased by him, the said Aubert, the 5th July, 1835. 

Aubert died, and at the probate sale of his succession the 

plaintiff became the purchaser of the said house and lot 

‘which he now claims. He prays for an injunction, and that i 
the property be declared to be his, and that he be quieted in - if 
his possession. The defendants obtained an order of seizure 
and sale against this property, on a special mortgage executed 
by Mary Cousinard, with the consent of her husband, Charles 
Cousinard, and duly recorded the 26th October, 1824, after 
the date of the twelve months’ bond executed by said Charles 
Cousinard and Aubert. 

The plaintiff claims to hold the disputed premises, on the 
ground that the twelve months’ bond executed by Cousinard 
and Aubert in 1823, being duly recorded in the parish 
judgé’s office, operated as @ judicial mortgage on all the 
property of Cousinard, and, consequently, was prior and 
superior in rank to that under which the present defendants 
were proceeding. : 

The District Judge was of opinion that the twelve months’ 
bond only operated as a mortgage on the property for the 
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Eastrrn Dist. ptice of which it was given. Judgment was rendered in 
June, 1836. favor of the defendants in injunction, with: costs. The 


(ene 
ALEXANDER plaintiff appealed. 
v8. 
EVANS ET AL. 


Elam, for the appellant. 


Bullard, J., delivered the opinion of the court. 


The only question which this case presents for our 
consideration, is, whether a twelve months’ bond, taken in 
pursuance of the act of 1817, to amend the several acts 
enacted to organize the courts of this state, and for other 
purposes, operates as a judicial mortgage upon the property 
of the obligors, when registered in the office of the recorder 
of mortgages. 

The 15th section of that act declares, that when_ the 
sheriff shall have sold the property on a credit, he shall 
return with the execution the bond by him taken, and lodge 
the same with the clerk, which shall have the force of a 
judgment. It then provides for the issuing an execution on 
the bond, against both principal and surety, if the morey be 
not paid when due, in the same manner as upon final 
judgment of the court. The previous section provides, that 
if the bond be given for the price of lands or slaves sold on 
execution, a mortgage shali be retained on the property sold. 

It is argued, that if the bond is to have the force of a 
judgment, it must, when recorded, produce a judicial ° 
mortgage, as that is the necessary force of every judgment. 
The Civil Code which was in force at the time of this 
transaction, defines a judicial mortgage to be that which 
proceeds from every judgment, and declares that it takes 
effect from the day when the judgment has been rendered, 

A twelve either on a hearing of the parties, or by default, final or 
months’ bond is subject to appeal. But, it excepts awards of arbitfators 


essentially a con- 


tracttowhich the before their execution has been ordered. Civil Code, pages 
Jaw attributes on- ‘ 


ly the force of a 452, 454, art. 8, 9. 


f Co ; 
ne cerwngpeder But, we are of opinion, that the twelve months’ bond is 


execution —_by essentially a contract to which the law attributes the force of 
summary pro 


cess. a judgment only as relates to its execution by summary 
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process. It has, perhaps, no other attribute of a judgment. 
No appeal will lie upon it. No judicial sanction is required 
for its validity if it is taken by a ministerial officer. It may 
be attacked like other contracts for error, and would be void 
if the proceedings which led to it in executing the previous 
judgment were irregular and illegal. It belongs, rather, in 
the opinion of this court, to a class of contracts, which, by the 
Spanish law, carried with them the execucion aparejada, like a 
conventional mortgage passed before a public officer, having 
the force of a judgment confessed. We therefore concur 
with the district judge in opinion, that the recording of the 
twelve months’ bond did not operate a judicial mortgage. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


M‘MICKEN vS. BANK OF LOUISIANA. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


Service of citation of appeal on the attorney of the appellee, when the 


latter is in the state, is insufficient, and the appeal will be dismissed. 


The plaintiff appealed from a judgment dissolving an 
injunction which he had obtained against the bank. The 
sheriff served the citation and copy of the petition of appeal 
on theattorney of the bank, when its officers were in the 
state. a 

Lobdell and Cooley, for the appellee, moved to dismiss the 
appeal, on the ground that there was no legal service of the 
citation of appeal. 
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BANK OF LA. 


So, a twelve 
months’ bond ta- 
ken in pursuance 


of the act of . 


1817, sections 14 
and 15, does not 
operate as a ju- 
dicial mortgage 
on the property 


of the obligors, » 
when registered ©" - 


in the office of 
the recorder of 


mortgages, 
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HAWES 
v8. 
BRYAN. 
Service of ci- 
tation of appeal 
on the attorney 
of the appellee, 
when the latter 
is in the state, is 
insufficient, and 
the appeal will 
be dismissed. 
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Downs, contra. 


Bullard, J., delivered the opinion of the court. 

In this case, it appearing that the citation of appeal was 
served on the attorney, and not on the party himself, who 
was in the state, it is ordered, on motion of the appellee, that 
the appeal be dismissed, with costs. 


HAWES vs. BRYAN. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE EIGHTH PRESIDING. 


The wife may at any time demand administration of her paraphernal 
property and the restitution of the objects forming that property. 

A receipt of the wife under private signature, that she has received her 
paraphernal effects from her husband, given when a suit for a divorce 
was pending between them, will not operate against third persons, or 


creditors, when there is no proof of its execution. 


This is an action to recover a paraphernal right of the 
defendant’s wife in his hands, as evidenced by his receipt for 
the sum of five hundred and sixty-six dollars and thirty-nine 
cents, received from her mother’s estate. 

The plaintiff alleges he purchased this right at sheriff’s 
sale, under two executions against Elizabeth Hawes, wife of 
the defendant, which were levied on this in the hands of 
William Bryan, her husband, who acknowledged he had 
received this sum, as per her receipt dated the 24th March, 
1830, and annexed to the petition. It is as follows: 


* Baton Rouge, March 24th, 1830. 
“On final settlement with William Hawes, attorney in 
fact for the heirs of the late Sarah Hawes, deceased, I 


a 
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acknowledge to have received the sum of four hundred and Easrzan Dist. 
eighty-five dollars and twenty-one cents, in cash, and thirty- June, 1836, 
five dollars in a receipt from Mt Chambers, fora saddle jy, 
furnished E. Hawes; also forty-six dollars and eighteen vs. 
cents, on account of the Florida claim, which several sums ae tg: 
amount to my full share of said estate.” 

“ELIZABETH HAWES,” 

“By WILLIAM BRYAN.” 




























The defendant pleaded a general denial, and that he was 
not indebted to his wife for her paraphernal effects at the 
-time .the plaintiff purchased, having paid her as evidenced 
by her receipt, dated the 14th of May, 1834. He further 
avers, that if he ever was indebted, as alleged, (which he 
denies) to his wife, he is not bound to pay the same until a 
dissolution of the marriage, or separation of property. That 
the wife could not enforce this claim until then, and the 
plaintiff can have'no greater right than she had. 

The following is the receipt annexed to the answer : 





a | “ East Baton Rouge, May 14th, 1834. 

. “Received of William Bryan, five hundred and two dollars 
and thirty-seven cents, in cash and on account of moneys he 
has paid for'me (viz: thirty-five dollars to William Hawes, 
for one saddle ; eighteen dollars to William Hawes, for D. 
Hawes; and eleven dollars and some cents, making in all ' 
the full amount of my paraphernal property, and one bed 
and furniture.)” | 





“ELIZABETH BRYAN.” 


In January, 1834, Mrs. Bryan instituted suit against the 
defendant, her husband, for a separation of bed and board, 
and for a divorce. This suit was discontinued, by her order, 
on the third of June following, and judgment for costs was 
rendered against her, for one hundred and sixteen dollars 
and twenty cents, in favor of her husband, on which 
execution issued. ' ’ 
18 
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The plaintiff produced in evidence the record and judg. 
ments against Mrs. Bryan, together with the sheriff’s deed 
of sale, of her paraphernaleffects, under and in pursuance of 
them, and purchase by the plaintiff. 

The district judge, to whom the cause was submitted, was 
of opinion that the receipt of the husband for the wife’s 
paraphernal effects, could only be evidence for her of her 
claim against her husband, but she could sustain no action 
on it, unless under the circumstances mentioned in article 
2399 and 2400 of the Louisiana Code, and that the plaintiff 
had no ‘greater rights. That by the article 2407 of the 
Louisiana Code, the creditors of the wife cannot, without her 
consent, obtain a separation of property between her and 
her husband, except in cases of failure. 

Judgment was rendered for the defendant and the plaintiff 
appealed. 


Elam, for the plaintiff. 


Conrad, for the defendant. 


Bullard, J., delivered the opinion of the court. 

Several judgments having been recovered against Elizabeth 
Hawes, the wife of the appellee, an execution was levied on 
certain paraphernal rights of the wife in the hands of her 
husband, as evidenced by her receipt for § 566 39, on account 
of her mother’s estate; and the appellant, William Hawes, 
became the purchaser at sheriff’s sale. The present suit is 
instituted against the husband, to compel payment to the 
purchaser of the amount specified in the receipt. 

The defence set up, is, in substance, that the wife herself 
could not recover, during the existence of the marriage, 
without a decree for the separation of property, and that the 
plaintiff can have no greater right. He further pleads 
payment to his wife, as evidenced by her receipt, ti 
date in May, 1834. 

The District Court dismissed the suit, on 1 the ground that 
the wife herself could not recover the amount of her 
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paraphernal rights {without obtaining a separation of Easrenx Disr. 
property, or showing the existence of some of the circum. Je, 1856. 
stances mentioned in articles 2399 and 2400 of the Louisiana we 
Code. Those articles of the Code point out the cases in ec 


ig 5 : BRYAN, 
which a wife is entitled to a general separation of property . 


on account of the disorder of the husband’s affairs and the ‘The wife may, 


dangers of her dotal rights. “But this court held in the case * ny time, de- 
° ° . _ mand the admin- 
of Gilbeau vs. Cormier, 8 Martin, N. S., 231, that the wife istration “ -her 
may at any time demand the administration of her paraphernal ae a os 
ituti ; : restitution of the 
property, and the restitution of the objects forming that chicets fornia 

property. This right is given by article 2368, of the that property. 
Louisiana Code. the B ogadin 
The evidence under the plea of payment consists of a lage | i 

. . . . . ure, 

receipt purporting’ to be signed by the wife under private received — her 
signature, at a time when a suit was yet pending between ag me 
them for a separation from bed and board, and for a divorce husband, | given 
for the alleged adultery of the husband. There is no other a divorce was 
evidence of payment, nor is the real date of the receipt shown. oem ey ot 
j i j j j operate inst 
Being under private signature, it has no certain date as to ph nn eye 


third persons; and being produced under such circum. creditors, when 
‘ 3 i . .«~ there is no proof 
stances, we think it ought not to operate against the plaintiff. of its execution. 


’ 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed ; 
and proceeding to give such judgment, as, in our opinion, 
ought to have been rendered below, it is further adjudged, 
that the plaintiff recover of the defendant five hundred and 
sixty-six dollars and thirty-nine cents, with legal interest 
from judicial demand, and costs in both courts. 
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YARBOROUGH 


In a possessory 
action, a plea in 
reconvention in- 
volving _ title, 
will be disre- 
garded ; -but the 
right of the de- 
fendant, in such 
eases, to attack 
the title of the 
plaintiff in a di- 
rect action, will 
be reserved. 


CASES IN THE SUPREME COURT 


YARBOROUGH US. PALMER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE EIGHTH PRESIDING. 


ON A REHEARING.» 


In a possessory action, a plea in reconvention involving. title, will be 
disregarded; but the right of the defendant in such cases, to attack the 
title of the plaintiff in a direct action, will be reserved. 


This case came before the Supreme Court, then sitting at 
Baton Rouge, at August term, 1834. ‘It is a possessory 
action, in which the court refused to act on a plea in recon- 
vention, set up in the answer of the defendant, and involving 
the question of title to the premises in controversy. The 
court, in the opinion herein pronounced, reviewed their 
former decision. See the case reported in 7 La. Rep., 153. 


Andrews, for the plaintiff. 


Boyle and Turner, contra. 


Mathews, J., delivered the opinion of the court. 


This case was decided at the August term of the court, 
held at Baton Rouge, in 1834, and is now before us ona 
rehearing. In the decision rendered, we considered the 
action as exclusively possessory, and gave judgment in favor 
of the possessor, Yarborough, who had held the property in 
dispute, peaceably, and under color of title, for more than 
one year previous to the institution of the present suit. 

This view of the cause was taken notwithstanding a plea in 
reconvention, which had a direct tendency to bring into 
litigation the title of the plaintiff, who had been in possession 
a length of time sufficient to support his possessory action. 
In the judgment then rendered, we reserved the right of the 
defendant to litigate as to title by a direct action. The suit 
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in reconvention was not in so many words ordered to be Easrenx Dist, 
dismissed, but the reservations of the defendant’s right to "me, 1836. 
° * * ma ™ d v3 —————3 
attack the title of the plaintiff in a direct action, virtually RABY 
; eh mi 
abolished all the proceedings in the case which involved 0%. 
questions as to title. 


We think the judgment pronounced, as above stated, was 
correct. It is, therefore, ordered, that it remain undisturbed. 


RABY US. BARTON. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE EIGHTH PRESIDING. 


The District Court has jurisdiction of a suit on an administrator’s or 
curator’s bond, against the surety as well as the principal. 


This is an action instituted against one John Holston, as 
administrator of the estate of a deceased brother, to render 
him individually liable, as well as the defendant, who is his 
surety for the sum of $1800, which the plaintiff alleges is 
due him by said estate, on several promissory notes. He 
further alleges, that the administrator has been guilty of 
gross mismanagement of said estate, and has failed to render 
an account of his administration; whereby, both him and 
the defendant, his surety, are liable, individually, for his said 
debt. He prays for judgment against them accordingly. 

The defendants answered separately, excepting to the 
jurisdiction of the District Court, and averring that the 
matters set forth in the petition were exclusively cognizable 
in the Court of Probates. That the plaintiff should have 
presented the notes on which his claim is based, to the 
































| 
| 


eiaiitenaneesmererneeee 
’ . 


142 CASES IN THE SUPREME COURT 


Easrerx Dist. Probate Court, and first had them allowed as a claim against 
June, 1836. the estate, before coming against the administrator. 
née The surety further averred, that the first of said notes was 
ve. prescribed by. lapse of time; and that the action being 
BARTON. ° 
founded on the law of quasi offences, is barred by the lapse 
of one year; wherefore he pleads the prescription of one and 
five years, &c. 
On these issues and pleadings the parties went to trial, 
The District Judge was of opinion, that the law and evidence 
was sufficient to enable the plaintiff to recover against the 
administrator, but not against the defendant as his surety. 
Judgment was rendered against Holston for the sum 
claimed, and in favor of the defendant. The plaintiff 
appealed. 








Andrews and Lawson, for the plaintiff. 
Boyle, contra. 


Bullard, J., delivered the opinion of the court. 


This suit is brought against one of the defendants torender 
him liable for mal-administration of an estate of which he 
had been appointed administrator, and against the other, as 
his surety on his bond, given to the parish judge, conditioned 
for the faithful administration of the estate. 

Judgment was rendered against the principal, who appears 
to have acquiesced, but an exception set up by the surety 
to the jurisdiction of the District Court was sustained, and 
the suit being dismissed as to him, the plaintiff appealed. 

The only question presented in this case has been several 

Court has juris- times decided by this court, to wit: that the District Court 
diction of a suit, set 

on an adminis- has jurisdiction of a suit upon an administrator’s or curator’s 
a koko bond against the surety. This was settled in the case of 
gainst the aged Elliott vs. White, 5 Louisiana Reports, 322, and again, at the 


ll 
—— present term, in the case of Ingram vs. Stokes, ante 26. 


The District 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, so far as it relates to the 
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surety, be avoided and reversed; that the exception to the Easrsaw Dist. 
jurisdiction be overruled, and that the case be reinstated and June, 1856. 
remanded for further proceedings according to law, the costs nocznp xr ax. 
of the appeal to be borne by the appellee. cae 


VANLANDING- 
HAM, 


ROGERS ET AL. 0S. VANLANDINGHAM. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where a debtor transfers a promissory note to his creditors for collection, 
the latter are held to account for it, at its full value, at the time of the 
transfer, estimating the principal and interest accrued, according to the 
place where it is made payable. If any loss is sustained in computing or 


proving interest, the creditor must bear it. 


This is an action to recover the balarice of a mercantile 
account, amounting to three hundred dollars and seventy- 
seven cents, instituted by the late firm of Rogers, Slocumb & 
Co. against the defendant. It was commenced by attach- , 
ment, in the parish of East Baton Rouge, the defendant 
residing in the state of Illinois. 

The account is admitted, but various matters are set up in 
defence, the most material of which is the transfer of a 
certain note which he avers the plaintiffs collected and which 
was fully sufficient to extinguish the debt due to them by him. 

The material facts and points of this case are fully stated 
and set forth in the opinion of the court. 

The plaintiffs had judgment for the full amount of their 
claim and demand, from which the defendant appealed. 


A. N. Ogden, for the appellant. 
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'- Eastenw Disr. Bullard, J., delivered the opinion of the court. 


June, 1836. 


- v8, 
VANLANDING- 
HAM, 
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This is an action to recover a balance alleged to be due by 


nocenszrat. the defendant, on an account for goods sold and delivered, 


together with interest, according to an alleged custom of 
merchants. The sale and delivery of the goods are proved, 
and sundry credits are allowed. 

The defendant admits that he was indebted in account 
about five hundred and fifty three dollars and twenty-three 
cents; but that he transferred to the plaintiffs a note of one 
Gilbert, of Illinois, in full discharge. That the amount of 
the note was three hundred and fifty dollars, with interest 


_ which had accrued on it at the time of the transfer, amounting 


to two hundred -and seven dollars and eight cents, thus 
exceeding the amount of. the account avout three dollars, 
That the plaintiffs sued Gilbert and recovered the principal 
of the note and the interest, or a part thereof, and that the 
judgment has been paid and satisfied. That if they did not . 
recover the full amount of the interest, at six per cent. from 

the time the note fell due, according to the laws of Illinois, it 
was their own fault. He further alleges that a sum of one 
hundred and seventy dollars paid them by Mr. Eon, for him, 
and for which he is credited, was paid in error, and he claims 
judgment in reconvention for said sum and the balance on 


. the note of three dollars and eighty-six cents. 


It appears that the note in question was assigned to the 
plaintiffs, who recovered the amount from the drawer, with 
legal interest, according to the laws of Louisiana. They 
credit the defendant with only two hundred and ninety-six 
dollars and forty-four cents, the net amount. There is no 
evidence to show that the plaintiffs took the note in full 
discharge of the account, nor is it shown, on the other hand, 
that the collection of it was to be made at the expense of the 
defendant. We think the defendant was entitled to a credit 
for the value. of the note at the time it was transferred to the 
plaintiffs, including the interest legally due upon it. But 
the note does not show on its face, at what place it was ™ 
executed or was payable. It appears, however, from the 
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judgment of the Parish Court of New-Orleans, rendered in Easrsny: Drew, 
favor of the plaintiffs against the maker, that it was shown /™# 1896. 
to have been executed and payable in the state of Illinois, nocxns er at. . 
where, according to the evidence in the record, the interest ),y:aprve« 


on promissory notes, after they fall due, is six per cent. In HAM. 

the Parish Court this evidence was not given, and the court oe Cae 
was not satisfied with the proofs, that by the law of Illinois, sapere Ps 
the obligor was bound to pay interest from the.time the note for collection, 


fell due. The defendant argues that the plaintiffs had it in {°° al 


their power to furnish satisfactory evidence on that point, as fr it, at its fall 
-he has done in this case, by an exemplification of the statute of the transfer, © 
of that state regulating interest ; and that if they relied on steaigall S 
parole evidence, which was held insufficient, it is their fault, ame cae 


and he ought not to suffer, as he had no notice of those proceed- place where it is 
i ° ae ‘ + sq, Made _ payable. 
ings. _ This position we think correct, and that the plaintiffs ffany loss is sus- 
ought to account for the note at its real value, as now shown ome - om 


by legal evidence. The defendant does not appear to dispute ing interest, the 
A eng ‘ js creditor must 
the interest, as he admits in his answers, that interest was bear it. 


due at the time the note was transferred. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed, and 
proceeding to give such judgment as ought, in our opinion to 
have been rendered below, it is further adjudged and decreed, 
that the plaintiffs recover of the defendant the sum of forty 
dollars and twenty-one cents, with costs in the District Court, 
the costs of the appeal to be paid by the plaintiffs and 
appellees. 
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DAVIDSON US. STUART ET AL. 


“APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
‘ JUDGE OF THE EIGHTH PRESIDING. 


Property purchased during marriage, although it be conveyed to the wife 
alone, makes part of the community of acquests and gains. 

The wife cannot bind herself as co-obligor conjointly with her husband, or 
as surety for the price of property purchased by her with her husband’s 
consent, during the existence of the community, although the title and 
conveyance.are made in her name. 

This is an action on the following promissory note, to 
recover the amount from the thakers thereof : 


“On the first day of January, 1833, we promise to pay to 
Moses Moore, or bearer, the sum.of three hundred and ten 
dollars, with ten per cent. per annum, until paid. Value 
received this 29th day of June, 1830.” 

“JAMES D. STUART, 
MARY STUART.” 

“Secured by mortgage on a plantation, by act of mortgage 
of this date, November 24th, 1830.” 

“JESSE R. JONES, Parish Judge.” 


The defendant, Mary Stuart, answered separately, and 
averred, that when she signed the note sued on she wasa 
married woman, and that it was given for a debt of her 
husband’s contracting, which is not such an obligation.as she 
is bound by law to pay; that she only signed the note as 
surety of her husband, which, by law, she could not do; it 
not being for a debt of her own, but of her husband’s 
contracting. She prays to be dismissed. 

Judge Jones, whose testimony was taken under a 
commission, testified, that the note sued on was given in 
part of the price of a tract of land purchased from Moses 
Moore, and that the act of sale was a conveyance from Moore 
and wife to Mary G. Stuart, the defendant, with the 
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authorization of her husband; that, judging from the act of Easrzas Dist. 


sale, the note was not given as security for her husband, but June, 


for a purchase of her own. 


DAVIDSON 


The defendant, James D. Stuart, let judgment go by snr eran 


default ; but from the judgment rendered against Mary G. 
Stuart, she appealed. 


A. N. Ogden, for the plaintiff, prayed for the affirmance 
of the judgment appealed from. He contended it was in 
accordance with previous decisions, and cited the. case of 
Sprigg vs. Bossier and wife, 5 Martin, N. S., 54. 


Brunot, for the appellant, contended, that the evidence 
showed that the wife signed the note sued on while a 
married woman; and, it is not shown, that the débt was for 
something which the husband was not bound to furnish. 

2. If a purchase in the name of the wife, with’ the 
authorization of her husband, could of itself bind her, ‘the 
provisions of law which secure to the wife her separate 
property, would be of no avail. 

3. The wife cannot bind herself for a debt of her husband ; 
and to give to the form of the contract a character to bind 
her, is not sufficient, unless it is shown that it turned to her 
own separate use and advantage, which is not the case here. 


Bullard, J., delivered the opinion of the court. 

This is an action upon a promissory note,’ signed jointly 
by the defendants, who, it appears, are husband and wife. 
The latter pleads that she is not liable, because she"signed 
the note as security for her husband, and not for her own 
benefit. 

It is shown that the note was given for part of the price of 
a tract of land purchased by the wife herself, with the 
consent of her husband. 

It is'clear the defendant is not bound, unless i be shown 
that the contract turned to her advantage, and was for 
something which the husband was not bound to furnish. 
Such has been the uniform decision of this court, in relation 
to the engagements of married women. 7 Martin, NV. S., 64. 
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Eastsnx Distr. It appears that the conveyance was made to the wife 
June, 1836. alone; and the Code declares, that the community of 
pavinsox acquests and gains is composed, among other things, of the 

sroanrzrar, estates which husband and wife may acquire during 
Property pur- Marriage, either by donations made jointly to them both, or 

no ae by purchase, or in any similar way, even although the 
thoogh boone purchase be only in the name of one of the two, and not of 
ao makes Doth, because the time when the purchase was made is alone 
"part ~ the ret attended to, and not the person who made the purchase, 
questsandgains. Louisiana Code, article 2371. If the land became at once 
the property of the community, and the husband alone had 
a right to alienate it, then the price which they promised to 
pay was a debt: of the community. In the case of Sprigg 
vs. Bossier and wife, 5 Martin, N. S., 54, this court said 
° arguendo, “it is true the benefits of a purchase made by the 
husband may be shared by the wife, but it is not true that 
she becomes the owner of the property; for, he may sell it, 
exchange it, or even give it away without her consent. 
‘Had her name been inserted in the act of sale, she would 
have held one half of the land in her own right. It could 

not have been alienated without her consent, &c.” 
The wifecan- The latter part of this sentence does not appear to us to 
wy *ceobligor apply to such a case as the present, because the Code declares 

es tl e.e z . _ ° 

red a positively ; that which ever of the parties makes the purchase 

as surety for the during the existence of the community, the property pur- 

vorchapeaiey hex chased belongs to the community. The land for the price 
with her hus- of which the note was given, is liable to be sold to pay the 
and’s consent, : ’ : ‘ 

during the exist- price,”“even Without any judgment against the wife, there 

ence of thecom- ,_ . ° : . 

munity,although being already a judgment against the husband from which 

pov and no appeal has been taken. But, we are of opinion, the 


ade in her plaintiff has not established by evidence, the legal liability of 
the wife. 


It is, gherefore, ordered, adjudged and decreed, that the 
judgment of the District Court, against Mary D. Stuart, be 
annulled and reversed ; and ours is in her favor, as in case of 
a non-suit, together with the costs of this appeal. 
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BARREMORE’S SYNDIC 0S. BRADFORD'S HEIRS. 


APPEAL FROM THE COURT OF. THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE EIGHTH PRESIDING. 

It is not necessary that the citation of appeal be served within the year 
allowed to appeal in. Ifthe appeal is taken and bond given within the year} 
although the citation be served after it has elapsed, but in time for the 
term of the court, it will be sufficient. 


Aa agreement made by a debtor with a part of his creditors, entered into 
by notarial act, in which he makes an assignment of his property to 
certain individuals, as trustees, for the benefit of such creditors as sign 
the agreement, does not constitute these persons syndics; nor does it 
confer power on them to maintain an action for the recovery of property 
alleged to belong to said debtor, but not mentioned in the act of 
assignment. 

In a dation en paiement as well asin a sale, a fixed price is of the essence of 


the contract. 


The plaintiffs, W. W. Williams, B. Hawes and N. Bolles, 
sue as the assignees and syndics of W. H. Barremore, in 
virtue of a notarial act of agreement of the latter, assigning 
various property for the benefit of such of his creditors as 
signed the said agreement, to recover a tract of land in the 
parish of West Feliciana, in the possession and claimed by 
the defendants. 

The defendants excepted to the right of the plaintiffs to 
maintain this action, because W. H. Barremore is not a 
ceding debtor, and consequently his syndics, if any he has, 
cannot institute this or any other suit for him, or in his name, 

‘for any immoveable property which he may have assigned to 
his creditors; and further, the defendants except to the 
jurisdiction of the District Court, because the rights of 
minors are concerned, which matters are exclusively cogniza- 
ble in the Court of Probates. They also answered to the merits. 

The district judge overruled the exceptions, and, on the 
merits, there was a verdict and judgment in favor of the 
defendants. The plaintiffs appealed. 
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Eastsrx Distr. The judgment appealed from was signed the 2d of May, 
June, 1836. 1833, and the appeal was granted the 15th of April, 1834, 
“parremors’s Dut service of the citation and petition of appeal was not 
sxxpic made on the tutor of the defendants (mifor heirs) until the 


puaprorn’s 22d of May, 1834, and on the under tutor, the 12th of 
HEIRS. 
June, 1834. 


Patterson, for the appellees, moved to dismiss the appeal, 
on the.ground that the service of the citation, &c. of appeal 
was not made until after the lapse of a year from the date 
of the judgment appealed from. 


Lawrence and Winthrop, contra. 


Bullard, J., delivered the opinion of the court. 


Itisnotneces- In this case the appellees move to dismiss the appeal, on 
sary that the ci- : ph re 
tation of appeal the ground that service of citation was not made within a: 


Boreoed rathin year after the judgment was rendered. It appears that the 


to appeal in. If appeal was allowed, and the bond filed within the year, but 
eeatiteedel the citation was served after it had elapsed, but in time for 
a _ the term of the court to which the appeal was made return- 
od —— > able, and that a proper return day was fixed by the judge. 
has elapsed, but We think this is sufficient, and that the Code does not forbid 
abe on ag rad the service of citation after the year, if the appeal has been 
haga be taken in time. The motion is overruled. 

The plaintiffs assuming to be the assignees and syndics of 

one Barremore, instituted the present suit to be recognized as 
owners of a tract of land in possession of the defendants, and 
of which the latter, it is alleged, claim to be proprietors, 
thereby slandering the title of the plaintiffs. 

The defendants excepted to the capacity in which the 
plaintiffs appear, alleging that Barremore is not a ceding 
debtor, and denying that the petitioners are his syndics and 
have any right to maintain this action. 

In support of their right to sue, the plaintiffs produced in 
evidence an instrument under private signature, which 
appears to have been registered in the office of a notary 


public in New-Orleans, purporting to be signed by Barremore 
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and numerous persons styling themselves his creditors, in 
which it is recited, that they having received and accepted 
of him an assignment of his property as therein described, 
Barremore sells, assigns and transfers, in the manner of a 
3 dation en paiement, to Williams, Hawes, and Bolles, the 
plaintiffs, assignees nominated by said creditors, all his stock 
in trade, notes, debts and accounts, together with such 
property, personal and real, as he possessed, &c., to be vested 
in said assignees for the benefit of the aforesaid creditors who 
shall sign the act: the assignees to sell the property under 
the direction of the creditors; the confidential debts to be 
first paid out of the proceeds. In consideration of the 
premises, the creditors agree to give Barremore a complete 
discharge. It is further agreed, that other creditors may, 
within four months, sign the agreement and avail themselves 
of its stipulations. They then appoint the plaintiffs 
» assignees to manage the estate thus surrendered, as if they 
were syndics regularly appointed. 
It is obvious that this agreement between Barremore and 
a part of his creditors does not constitute the plaintiffs his 
syndics. The tract of land which forms the subject of this 
controversy is not described in any part of that document, nor 
is there any price stipulated ; and in a dation en paiement, as 
well as sale, a fixed price is of the essence of the contract. 


opinion, that a title did not vest in the plaintiffs as assignees, 
: so as to enable them to maintain the present action. They 
are, at most, agents of the persons who signed that agree- 
ment in relation to the administration of the effects assigned 
by Barremore to them. The agreement contemplates a 
distribution of the property of an insolvent, first to what are 
called his confidential creditors, a distribution unknown to 
the laws of this state, and this court cannot lend its aid in 
giving effect to such an agreement. The exception ought 
therefore in our opinion to have been sustained. 


It’ is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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CASES IN THE SUPREME COURT 


COX VS. BETHANY. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The presumption that the holder of a note made payable to bearer, or 
endorsed in blank, when made in negotiable form, is the rightful owner, 
is prima facie evidence of title in such holder, in ordinary cases, and 
yields only to contrary proof. 

But the presumption of title in the holder of a note ceases when he is one 
of two or: more co-obligees, because they cannot all possess the note 
individually. 

Notes or instruments made payable to two or more payees or obligees, held 
by one of them, he must be considered as holder for all, unless it be 
shown he has acquired by transfer, the rights of his co-obligees. 

An assignment of errors cannot be made against the allegations in the 
petition which may have been supported by legal evidence. They 
must, when there is no statement of facts, nor evidence produced, or in 
the record, be taken as true in such cases. 

A new trial should not be:granted on an affidavit of newly discovered 
evidence since the first trial, when the facts disclosed relate to matters 


which have not been pleaded. 


This is°an action founded on two promissory notes, 
amounting to one thousand two hundred and twenty dollars, 
bearing interest at the rate of ten per cent. per annum from 
their dates respectively until paid, and made payable to 
“Elizabeth Cox, (plaintiff,) Thomas Bills, and Elizabeth 
Bills, or bearer, and signed by Matthew Bethany, the 
defendant. 

The plaintiff sues alone as holder of the notes, and alleges 
that the defendant ‘is indebted to her in the amount of said 
notes and interest, for which she prays judgment. 

The defendant excepted to the action, first, that he had no 
legal notice, having contracted no such obligation as men- 
tioned in the citation ; secund, that one of the owners of the 
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notes sued on was a feme covert, and had not been authorized Easrenx Dist. 
to bring this suit by her husband, &c. These exceptions > 1856. 


were overruled and the decision of the court excepted to. - cox 

mer . oat 

An answer was filed, denying.that the plaintiff, Mrs. Cox, Phin en = 
was the lawful owner of the notes mentioned in the petition, 4 


and averring that creditors in an obligation not in in solido, 
but barely holding the obligation, does not constitute one of 
them sole creditor; that it is necessary to be assigned 
and transferred by all the other creditors, which is not done 
in this case, &c. 

Judgment was rendered in favor of the plaintiff for the 
amount of her demand. j 

The defendant moved for a new trial, because the 
judgment was against law and evidence, and made a motion 
to amend it on the ground of newly discovered evidence. ' : 
He alleges in his affidavit, that Mr. Bills, the former husband 
of the plaintiff, died, and left a wiil bequeathing the very _ 
land for which the notes in suit were given, to Mrs. Cox, 
(plaintiff,) for life, and at her decease to go to their two 
children; that this land was the consideration for which the 
notes were given; and that since the trial he had discovered 
that Thomas Bills and Elizabeth Bills, two of the payees of 
the notes, had never parted with their interest therein. This 
motion and affidavit were overruled, the opinion of the court 
excepted to, and the defendant appealed. 


T. L. and S P. Andrews, for the plaintiff. 


Lawson, for the defendant, contended the judge a quo erred 
in refusing the motion to amend the application for a new 
trial, on the ground of newly discovered evidence, and on 
filing the affidavit of the defendant. 2 Martin, N. S., 626. 
1 Ibid., 541. 

2. The judgment is erroneous, because when an obligation 
is made in favor of several persons in solido, proof of an 
assignment and transfer is necessary to entitle the holder to 
recover. Louisiana Code, article 2083. 7 Louisiana Rep., 181. 
20 
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Eastenn Dist. Mathews, J. delivered the opinion of the court. 


_ Jame, 168. This suit is on two promissory notes, made payable to the 
cox plaintiff and two other persons, or bearer. The contract is 
v8 


seruaxy. joint in relation to the obligees, but the notes being in the 


PY od grag 8 possession or custody of the petitioner, she assumes the entire 
10n tha e hol- 4 ° . © 
der of a note, ownership of them in the present action as bearer. Judgment 


ee le to was rendered in the court below for the whole amount claimed 


dorsed in blank, in the petition, from which the defendant appealed. 
negotiableform, The answer contains a denial of the right of the plaintiff 


is th ightful : 
cg i eae to recover the whole amount of the notes, having only a 


Sacie evidence of joint interest in them with other persons who have not trans- 
title in such hol- em : d ‘ : 
der, in ordinary ferred to her their title and interest in these obligations. Her 


cases, and yields ee : ‘ 
only to contrary Counsel seems in argument to rely on the legal presumption 


=. by which holders of notes made payable to bearer,’ or 
But the pre- ; - . 
sumption of title endorsed in blank when made in negotiable form, are con- 


in the holder of . 4- : : : 
ae Fing ssitbi sidered as the rightful proprietors of such instruments. 


when he is one ‘This presumption amounts to prima facie evidence of title 
of two or more 


co-obligees, be- in the holders of such instruments in ordinary cases, and 

cause they can- . 

not all possess ylelds only to contrary proof. 

the note indivi- . ’ . 

dually. But it appears to us that the same presumption ought not 
Notes or in- to be recognized as prevailing in a case like the present, 


struments made ; ‘ 
payable to two When one of the co-obligees is the holder or possessor of the 


orobligees, held NOtes. Here we find three. They could not all hold and 


- a “to possess the same things at the same time in their integrality. 
considered as Instruments of this kind, held by one of the parties for whose 


h for all, . 
ae joint benefit they may have been made, must be considered 


it gad se- as holder for all, unless it be shown that the holder has ‘ 

Ee, the rights of acquired by transfer the rights of his co-obligees. 

his co-obligees. . h . b ‘ . : 
Anassignment This case, however, cannot be examined on its merits, 


of errors cannot there being no statement of facts or assignment of errors; 
be made against ’ 5 ’ 
the allegations and if the latter had been made, we could not assume any 
in the petition, .,. : . ie : 

which may have thing against the allegations of the petition which may have 


been supported : . 
by legal. evi- been supported by evidence, for they must be presumed to 
— ‘ bead have been true, as the judgment of the court below is legal 
must, when there . . . . 

is no statement and correct only on this presumption ; and here the maxim, 


Soe ches omnia recte acta, is applicable. The defence in this court is 


in the record, be therefore stripped of all its force, except two bills of exception ; 
taken as true in ss 
such cases. one of these was abandoned in the argument, and the other 
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cannot be supported either on principles of law or rules of Easrenx Disr. 
practice established to aid in the administration of justice. June, 1856. 
This exception is to the opinion of the judge a quo, by which ~ \iweonr- 
he overruled a motion made on the part of the defendant to ||) 
obtain a new trial. The motion is based on an affidavit of 4 new trial 
the discovery of new evidence. The facts said to have been a Paar 
discovered after the trial of the cause, would be applicable fidavit of newly 
; : discovered evi- 
only to a new defence, which was not pleaded, viz: want of dence since the 
consideration for the promise. Now, it appears to us, that it S's (rial, when 


would be to extend the doctrine and principles of new trials sed related to 
2 matters which 
to an unreasonable length, if they were to be granted both to have not been 


amend pleadings and let in new evidence. pleaded. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


NEWPORT US. COOPER ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF -PRESIDING. 


The receipt of the receiver of public moneys for government lands is 


evidence sufficient to show that the title is out of the government. 


The proceedings of the board of land commissioners, adjudicating on 
donation claims'to land, where they reverse and annul a certificate 
previously granted by the board, recognizing the donee’s claim, will not 


be received as evidence against such certificate. 


The court will presume that a certificate, given by the board of land 
coinmissioners, in relation to a claim to government land was issued in 
pursuance of the provisions of law, and entitles the holder to a patent 


when its conditions are complied with. 
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adjustment of claims to public land, have full judicial authority to act 
in cases of conflicting locations under different certificates, but are not 
authorized to revoke or annul a certificate of a claim already granted. 


This is a petitory action, in which the plaintiff claims 
oné hundred and sixty acres of land, now in the possession 
of the defendant, Cooper. 

The plaintiff alleges he purchased said land from the 
government of the United States, as evidenced by the receipt 
of the receiver of public money at St. Helena, dated the 16th 
day of November, 1831. 

The defendants pleaded a general denial. They aver, 
that should it appear that any of the land claimed by the 
plaintiff is in possession of the defendants, it makes part of a 
donation of six hundred and forty acres granted to William 
Cooper, by several acts of Congress, passed for the adjustinent 
of titles to lands lying West of Pearl River, &c. 

The plaintiff produced the receiver’s receipt for the 
purchase money of the land claimed by him, dated November 
16th, 1831, 

The defendants offered in evidence the following certificate 
in support of the averments in their answers : 


“ William M. Cooper vs. Littleton & Packer: Land Office, 
St. Helena, November, 10th, 1826. 

“In this case much evidence has been submitted by the 
defendants, going to show that the government has been 
defrauded, or would be by allowing Cooper a donation ; and 
Mr Cooper has not introduced any evidence to show that the 
place now claimed by him is the place on which he attempted - 
in 1808, to make his ‘tomahawk improvement’; nor has he 
shown, that he at any time made such a settlement or 
improvement as the law contemplates should hold land. 
We are therefore of opinion that William M. Cooper has not 
shown by evidence that he is entitled to lands as a donation 
from government, but feeling disposed that every one applying 
shall have strict justice done them, so far as we can judge, 
we allow William M. Cooper, until the first day of March 
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next, to establish his claim by Spanish documents or other- Eastern Drsr. 


wise ; at which time, if he fails to do so, we will recall this 
certificate, granted to the said William M. Cooper: It is, 
therefore, ordered, adjudged and decreed that this accession 
: be made.a record of this board. Given under our 1 
date above written.” 
“SAMUEL RUNNELLS, Register,” 
“WM. KINCHEN, Receiver.” 


“Land Office, St. Helena, La., March Ist, 1827.” 
“ The evidence called for to establish the claim of William 
M. Cooper, not having appeared satisfactory to the board, 
the judgment of November 10th, 1826, is'this day made final.” 
“SAMUEL RUNNELLS, Register.” 
“WM. KINCHEN, Receiver.” 


“William M. Cooper. Certificate No. 476, dated 22d, 
September, 1826. Land office, St. Helena, 31st May, 1830. 
William M, Cooper claims a section of land situate in the 
parish of East Baton Rouge, in virtue of certificate No. 476, 
and dated as above, signed by Samuel Runnels, register, and 
William Kinchen, receiver: It appearing to the satisfaction 
of the undersigned that no conflictions exist, therefore ordered 
that the same be surveyed and located as follows: to begin 
at a bay tree, on the bank of the river Comite, and run 
northerly, and afterwards such courses and distances as to 
make a form something like a mile square, and so as not to 
include more than six hundred and forty acres, there being 
no interfering private claims. Given under our hands, at 
St Helena, this 31st day of May, 1830.” 

“THO. G. DAVIDSON, Register.” 
“A. G. PENN, Receiver.” 


This order of survey was never executed. 

Parole evidence was introduced by the plaintiff to show 
the location of his purchase from government. The witnesses 
declared that it included Mr. Cooper’s improvement and 
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This testimony was objected and excepted to by the 
defendants’ counsel. , 

A bill of exceptions was taken by the plaintiff’s counsel to 
the introduction of the certificates and proceedings of the 
land commissioners in evidence, because they purport to be 
adjudications between different parties than those of the 
present suit, &c. 

Judgment was rendered for the plaintiff decreeing him the 
land he claimed, and quieting him in the possession thereof. 
The defendants appealed. 


Andrews, for the plaintiff. 


Elam, for the defendants. 


Bullard, J., delivered the opinion of the court. 

This is a petitory action, in which the plaintiff sets up title 
to one hundred and sixty acres of land in the parish of East 
Baton Rouge, in virtue of a purchase from the United States. 
The defendants deny that they are in possession of any land 
for which the plaintiff has a just and legal title; but they aver 
that if it should appear that the land claimed by the plaintiff, 
or any part thereof, is in their possession, the same makes part 
of a donation of six hundred and forty acres granted to the 
defendants by the several acts of congress, passed for the 
adjustment of land claims west of Pearl River and east of — 
the Island of Orleans. That a certificate was regularly 
granted, on a favorable report made of the same to congress, 
which was confirmed and subsequently an order of survey 
given, and that the plaintiff cannot have any legal title to 
said land. 

This answer substantially denies that the title set up by 
the plaintiff covers the land in possession of the defendants, 
and alleges title to the land thus possessed ; in other words, 
the locus in quo is not admitted. 

Judgment was rendered in favor of the plaintiff, and the 
defendants appealed. 
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The evidence in support of the plaintiff’s title consists of a 
e receipt of the receiver of public moneys, of the price of the 
land sued for, and this court has often held that sufficient to 
show title out of the government. But the defendants allege 
- possession under a certificate of confirmation by the register 
and receiver, at St. Helena, which the plaintiff avers was 
revoked and annulled by a decision of that board, and in 
support of that allegation, gave in evidence a document 
purporting to be a copy of a decision made by those officers 
in a case of William Cooper vs. Littleton & Packer, in which 
it is recited that much evidence had been introduced to show 
that the government has been defrauded or would be by 
allowing Cooper a donation, and that Cooper had not intro- 
duced any evidence to show that theeplace claimed by him is 
the place on which he attempted, in 1808, to make his 
tomahawk improvement, nor that he had shown himself 
entitled any where to a donation by making a settlement or 
improvement as contemplated by law. But they allow him 
further time to introduce evidence of his right, which if he 
fails to do they declare that they will recall the certificate 
granted to said Cooper. , This order was made in November, 
1826, and on the Ist of March, 1827, they say that the 
evidence not having been furnished, their previous judgment 
is made final. 

The introduction of this document in evidence, was opposed 
on the ground that it purports to be an adjudication between 
different parties, and that it is not legal evidence for any of 
the purposes for which it was offered, to wit, either to prove 
the locality of the land, the locality of the certificate 
revoked by the commissioners, or the possession of the land 
by Cooper. These objections being overruled a bill of 
exceptions was taken. 

We are of opinion that the court erred in admitting this 
document for any other purpose than to prove the transaction 
itself, rem ipsam, and that it ought not to have any effect in 
the decision of this case. 

We are to presume that the certificate in question was 
issued in pursuance of the provisions of law relative to the 


we we & 
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Eastern Dist. adjustment of land titles in that part of the state, and that 
June, 1836. the holder was entitled to a patent when it should appear to 
wewrorr the satisfaction of the commissioners of the general land | 
vw. _ office that the certificate has been fairly obtained, according 
COOPER ET AL. ; : 5 
The court will to the intent and meaning of this act, &c. Land Laws, p. '762. 
presume, thata This act of congress appears, to leave it-to the discretion 
certificate given 


by the board of and sound judgment of the commissioners whether to grant or 


tiovers, ‘in rela. to Withhold a patent on the presentation of certificates ; but it 


- pi ar does not authorize the register and receiver to revoke or annul 
land, was issued a certificate already granted. The judicial authority of those 


the provisions of Officers, which was fully recognized by this court in the case of 


law, and entitles ; , 
the hulle: to, Doatner vs. Ventress, 8 Martin, N.8., 645, is confined to cases 


patent, when its of conflicting locations under different certificates. Land 
conditions are _ 
complied with. Laws, page 824, section 4. 


The register But the defendants show that afterwards the register and 
and receiver, 


when acting as receiver, who succeeded to the powers of the former ones, 


as ‘fa the Tecognized the validity of the certificate in question and 


adjustment » of ordered its location in a particular manner. This order of 
claims to public 


re — a survey was previous to the purchase made by the plaintiff 
oe t a . . . . 
iy to act in cases ftom the United States. But no survey of either claim is 
of conflicting lo- hresented to the court, and the parole evidence is too vague 
cations under : : a 
different certifi- and unsatisfactory to enable us to decide upon the principal 


tes, but ne mn 

ne 0 Poll question in the cause. Neither party exhibits a patent, and 

ae ae the certificate shown by the defendants, is of older date than 

claim already the purchase of the plaintiff. There ought, in our opinion, 

granted. 
to have been a survey under the orders of the court, to show 
the confliction, if any. If it should appear that the location, 
as ordered by the register and receiver under Cooper's 
certificate, covers the land possessed by him and embraces 
his improvements, and that it is the sameland which the 
plaintiff has purchased, the question will yet remain open, 


which party has the best title. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed ; 
and itis further ordered, that the case be remanded for a 
new trial, and that the appellee pay the costs of this appeal. 
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MARSHALL US. OVERBAY ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE EIGHTH PRESIDING. 


A married woman is incapable of contracting a new obligation in favor of 
a creditor without the consent of her husband, by waiving notice of 
demand and protest as endorser, even when she had endorsed the note 


before marriage. 


This is an action by the plaintiff as assignee of the following 
promissory note against the defendant, Overbay, as endorser, 
and also, against the maker of said note. The plaintiff 
alleges, that Matthew Joyner is liable as the maker, and 
that Elizabeth Overbay, (then Elizabeth Boyd,) as endorser, 
together with her husband, Henry Overbay, are also liable, 
(the said Elizabeth having expressly waived protest and 
notice of the non-payment thereof,) wherefore he prays 
judgment against said defendants in solido. 

The defendants pleaded a general denial. Upon these 
issues and pleadings the parties went to trial. | 

The plaintiff offered the following note and letter in 
evidence. 


“$349 33. July 15th, 1831. On the first day of April 
next, 1832, I promise to pay Elizabeth Boyd, or order, the 
sum of three hundred and forty-nine dollars and thirty-three 
cents, with ten per cent. interest, from the time due until 
paid; for value received.” 

“MATTHEW JOYNER.” 

(Endorsed) “ELIZABETH BOYD.” 


“West Feliciana, February, 1832.” 
“Whereas, I am an endorser on a certain promissory note 
of hand, dated on the 15th July, 1831, drawn by Matthew 
Joyner, in my favor, and payable on the first day of April, 
21 
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1832, for the sum of three hundred and forty-nine dollars and 
thirty-three cents, and bearing ten per cent. interest from 
that time until paid. I do hereby waive the necessity of a 
demand, and consider myself as equally bound as though a 
legal demand and protest had been made.” 

“ELIZABETH OVERBAY.” 


Since the endorsement and transfer of the foregoing note, 
and before the waiver of protest, as above, the defendant was 
married to Henry Overbay, who is made a defendant with 
her in this case. 5 

_ The cause was submitted to a jury, who returned a verdict 
in favor of the plaintiff. Judgment being rendered thereon, 
the defendants appealed. 


Boyle and Turner, for the plaintiff, contended that the 
waiver of the defendant was sufficient to dispense with 
notice of protest. She was not precluded by any law from 
doing so. 


Bradford, contra. 


The judgment must be reversed, because there was no 
protest and notice given to the defendant, as s endorser, by 
which she can be made liable as such. 

2. The defendant being a married woman, could not 
validly waive notice of protest without the authorization of 
her husband. ' 


Bullard, J., delivered the opinion of the court. 


The opinion we have formed upon the merits of this case, 
according to the evidence in the record, makes it unneces- - 
sary for us to decide upon a bill of exceptions to which our 
attention was called in the argument, relating to the right of 
the defendant to amend after the trial had commenced. 

The defendant, who is a married woman, is sued as 
endorser of a promissory note. She endorsed the note in 
question before her marriage, but afterwards, and before its 
maturity, it is alleged she waived the necessity of a demand, 
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and agreed to consider herself equally bound as though a Easrerw Disr. 
legal demand and protest had been made. At the time she _June, 1896. 
gave this consent she was married ; and there is no evidence rr 
in the record to show that her husband consented to this noma ae ix. 
modification of her original engagement. The defendant, 
and her husband who was joined in the suit, for answer, put 
in the general denial; and being comdemned to pay the 
note by the District Court, appealed. 
The effect of the defendant’s waiver of demand and 
protest, would be to render positive and absolute her obliga- 
tion to pay the amount of the note, which was at the time 
of the endorsement contingent and conditional. We cannot 
distinguish it from the contracting of a new engagement as 
surety of the drawer. The plaintiff relies wholly upon this 
new contract, not pretending that any demand was made of 
the drawer and notice given to the defendant. The only 
question is, whether she is bound. 
The general rule is, that a married woman is incapable of A married wo- 
contracting without the consent of her husband. That con- ™22's ineapable 


of contracting a 


sent is presumed in some cases; for example, in commercial 2¢w_ obligation 
in favor of a cre- 


contracts, where he permits her to trade in her own name, ditor, without 

for necessaries for herself and family when he does not him- hes Rest fe 

self provide them, and to all other contracts when he is “ving notice 

, - a : of demand and 

himself a party to them. Louisiana Code, article 1779. The protest, as en- 

i ge piles dorser, even 

present case does not appear to come within these principles; when shehad en- 

; 1 dorsed the note 

and without showing the consent of the husband, we are of ) Or remarri va 
opinion the plaintiff cannot recover. Without proof of the 
husband’s authorization, either express, or as implied in the 
cases above mentioned, the plaintiff fails to prove any contract 
which can be enforced in a court of justice against a married 


woman. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed; and 
ours is in favor of the defendants, as in the case of a non-suit, 
with costs in both courts. 
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LA. COLLEGE 


KELLER. ~ LOUISIANA COLLEGE US. KELLER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


The defendant subscribed five hundred dollars to a paper, in which he 
promised to pay this sum to any person who might be appointed to 
receive the same, on behalf of a college, to be established at Jackson, in - 
Louisiana, on the express condition that the college should be established 
at the next session of the legislature; the legislature, at its next session, 
did establish and endow a college: Held, that the defendant was bound 
by his engagement to pay the sum subscribed by him. 


An obligation is not the less binding, although the consideration or cause is 
not expressed in the instrument. 

The expectation of deriving advantage from the establishment of a college 
or literary institution near one’s residence, or the desire to promote edu- 
cation and become the patron of letters, and such like, when the object is 
lawful, form a valid consideration to render a contract for the payment of 
asum of moncy, binding. 

In contracts of beneficence, the intention to confer a benefit is a sufficient / 


consideration. 


This is an action instituted by the trustees of the Louisiana 
college, established at Jackson, in East Feliciana, to recover 
from the -defendant the sum of five hundred dollars, the , 
amount of his subscription to said college. 

The action is brought on the following instrument of 
writing: 


‘We, the subscribers, agree and bind ourselves to pay the 
sums severally annexed to our names, to any person or 
persons who may be appointed by the legislature of the state 
of Louisiana to receive the same, in behalf of a college, 
which may be established in the town of Jackson, East Feli- 
ciana. It is, however, expressly understood, that no 
obligation is hereby created against the subscribers, unless 
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the said legislature do establish a college with an endow- Easrxnx «Dist. 
ment, in the said town, at their next session. And, if a ‘ume 1836. 
college be established, as aforesaid, we waive all informality a. couzrez ~~ 
in this obligation; those who subscribe two hundred dollars, —.xrrwn. 

or under, to pay in equal instalments of one and two years; 

those who subscribe over two hundred dollars, to pay the 

amount of their subscriptions in annual instalments of one 

hundred dollars, subsequent to the passage of a bill relative 

































to said institution.” ** Jackson, 6th September, 1824.” 
Names. Place of Residence. Donation.” 
““H. Keller, Jackson, Five hundred dollars.” 


The above paper was signed by many other subscribers. 

On the 18th February, 1825, and at the next session after 
the defendant subscribed the said subscription paper, the 
legislature passed a law “To incorporate the College of 
Louisiana, and for other. purposes,” which located the 
college at the town of Jackson, in the parish of East 
Feliciana. 

The defendant having failed and refused to pay his said 
subscription, on the 18th March, 1831, a formal demand was 
made on him, and a protest entered on the instruhagiat by the 
parish judge, acting as a notary public, for non-payment 
thereof. 

. The defendant pleaded a general denial; that he was not 
bound by said instrument of writing, which is a nudem pactum, 
given without consideration; and -further, that the plaintiffs 
wére not authorized to collect and demand payment of said 
money. - He further pleaded the prescription of five years, 
and that the action on said writing is prescribed by the lapse — 
of five years. 

The district judge, on these pleadings and issues, gave 
judgment for the plaintiffs. The defendant appealed. 


Downs for the plaintiff. The obligation of the defendant 
was subject to only one condition, and that was accomplished 
by the act incorporating the college of Louisiana, and the 
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Eastern Dist. actual establishment of the same at Jackson. The obligation’ 
June, 1836. — of the defendant then became absolute. . 


LA. COLLEGE 


™ Boyle, for defendant. 


KELLER. 

1. The agreement of the appellant, upon which judgment | 
was given in the court below, was an imperfect obligation, 
pm could not be enforced in a court of justice. 

. It was without legal and sufficient consideration to 


aiaia it valid and binding. 

3. It did not become binding on the maker, for want of an 
acceptance of its conditions by the party to whom it was 
made. 1 Louisiana Reports, 190. i 

4, There was no party in existence capable of accepting or 
enforcing its conditions. 


fendant : os 
Pe wane fve Bullard, J., delivered the opinion of the court. 


peda This suit is brought to recover of the defendant a sum of 
+ alr five hundred dollars, which he promised to pay to any person 
sum to any per- or persons who might be appointed by the legislature of the 


h t 
be appointed to state of Louisiana to receive the same, on behalf of a college 


receive the which may be established in the town of Jackson, in East 
same, on behalf : . ely 
of a college to Feliciana, This engagement, which was subscribed by the 


be established at ° : . ae 
J ackson,inLou- defendant, in common with various other citizens, for 


ool wae different amounts, was on the express condition that the 
se — - - legislature should establish and endow a college at Jackson, 
ege sno e 

established at at its next session. 


ot legisla The defendant, in his answers, admits that he signed the 
; the legis- paper, as alleged, but he denies all the other allegations set 


eet at its next ‘ a é ee 
session did esta- forth in the petition. He denies that the plaintiffs are 


d ' ; 
pam “Hed, authorized to collect, demand or receive the amount, and 


eg the defend- avers that there is no valid and binding contract, and that 
by his engage- his promise was without consideration and void. 

ment to pay the P é : 

sum subscribed The legislature did establish and endow a college at 


“by him. Jackson, at the session next succeeding the date of the 


- An obligation iia 
a en ae tne subscription. The plaintiffs were constituted a body corpo- 


though the a rate by that acs, and authorized to administer the affairs of 


sideration or the college, and to appoint a treasurer; and although not 
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expressly empowered to collect the subscription in question, 
yet we have no doubt the intention of the subscribers was 
to aid in the establishment of such a college, by adding the 
amount of their subscriptions to such sum as the legislature 
might grant for that purpose. 


subscribed by him, under the plea that his promise was 
without consideration and is not binding on him. An 
obligation, according to the Code is not the less binding 
though its consideration or cause is not expressed. We are 
not informed as to the consideration of this promise, by any 
thing on the face of the papers. It may have been the 
advantage the defendant expected to derive from the esta- 
blishment of a college at his own door, by which he would 
save great expense in the education of his children, or it 
may have been a spirit of liberality and a desire to be 
distinguished as the patron of letters. Whatever it may 
have been, we see nothing illicit in it ; nothing forbidden by 
law, and the promise binds him, if he consented freely, and 
the contract had a lawful object. In contracts of beneficence, 
the intention to confer a benefit is a sufficient consideration. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


PALMER US. YARBOROUGH. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


The judgment of the inferior court is clearly erroneous, when founded on 


’ ’ an exception not pleaded in the case by the parties. 


In a petitory action or controversy involving title to property, the pendency 
or judgment in another suit between the same parties, about the sarhe 
property, in the nature of a possessory action, cannot be pleaded as an 


exception, 








But the defendant seeks to avoid the payment of the sum P 
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cause is not ex- 
ressed in the 
instrument. 


The expecta- 
tion of deriving 
advantage from 
the, establish- 
ment of a gcol- 
lege or literary 
institution near 
one’s residence, 
or the desire to 
promote educa- 
tion and become 
the patron of let- 
ters and such 
like, when the 
object is lawful, 
form a valid con- 
sideration , to 
render a contract 
for the payment 
of a sum of mo- 
ney binding. 

In contracts of 
beneficence, the 
intention to con- 
fer a benefit, is 
sufficient consi- 
deration. . 
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This is, essentially, a petitory action. The plaintiff alleges 
he entered into a contract with the defendant in 1831, by 
which he engaged to convey to the latter a certain tract of 
land described therein, on a- condition precedent that the 


.said defendant should first make a certain road and build a 





bridge, as mentioned in said contract, before the day of 
July, then next ensuing. He further shows, that the defen- 
dant has entirely failed to perform the precedent condition of 
said agreement, to his damage five hundred dollars ; that the 
defendant took possession and pretended to be the owner of said 
land under the contract aforesaid, and on being ousted, insti- 
tuted his possessory action, and obtained judgment of 
possession against the petitioner, which he is now about 
executing: wherefore, he prays for an injunction to restrain 
the defendant’s writ of possession, that said contract be 
annulled and set aside, and that he be maintained in his 
possession as owner of the land in question, and that he 
have his said damages and costs adjudged to him. 

The defendant pleaded his judgment in a_possessory 
action for this same land, in which he recovered the 
possession from the present plaintiff, and a writ of posses- 
sion issued, the same which is enjoined. He prays that 
the injunction be dissolved, and that he be permitted to 
take possession in pursuance of his said judgment. 

The defendant amended his answer, and pleaded, as a 
peremptory exception to the action, the judgment in his 
possessory action in the District Court, which, he alleges, 
is now (November, 1833,) pending on an appeal. to the 
Supreme Court: wherefore, he prays that the suit be 
dismissed. See the case of the Possessory Action, 7 Louisiana 
Reports, 153. 

The District Judge sustained this exception, and dismissed 
the plaintiffs petition. He appealed. 


Boyle and Turner, for the plaintiff. 


Andrews, contra. 
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Mathews, J., delivered the opinion of the court. Eastern Dist. 
This suit was commenced in the court below, after a June, 1896. 
judgment had been rendered in a possessory action in the —rauazr 
ao same court, in a suit of Yarborough vs. Palmer. That judg- y,nsonoveu. 
ment was in favor of the former, and, in the present action, 
the plaintiff prayed for and obtained an injunction, staying 
the writ of possession which he appreliended might be issued 
against him on the judgment which had been rendered as 
already stated. The injunction was dissolved on-the defen- 
dant’s giving bond and security, as authorized by the 307th 
article of the Code of Practice. The dispute between those 
parties relates to a tract or parcel of land, &c. In this case, 
the allegations of the petitioner, in addition to his prayer for 
an injunction, involves questions of title to the property in 
dispute. 
The defendant pleaded, exceptions to the fact as it relates 
to. title. The exception first pleaded is the pendency of a 
suit for the same cause of action in the court before which 
this was brought. This could not be true, because judgment 
had been rendered in that suit before the institution of the 
present. The defendant, however, by leave of the court, 
amended his answer by pleading the pendency of an appeal 
in the Supreme Court, in relation to the former suit. The 
court below dismissed this suit after a hearing on the excep- 
tions, and the plaintiff appealed. 
The reasons given for dismissing are not founded on either The judgment 
of the exceptions pleaded by the defendant, but the court, in of te inteeier 


court is clearly 


its opinion, seems to have assumed an exception not pleaded, ¢rroneous, when 
. oan ° : founded solely 
viz: res judicata. The judgment of the lower court is clearly on an exception 


erroneous, being founded solely on an exception not pleaded ; °*. Te , 


and we are of opinion that it cannot be supported by either parties. 


of the exceptions as they appear in the answer; not by the we 


first, as it has no foundation in fact, for, at the time of filing versy, involving 
P : Ae?  e : title to property, 
it, there was no suit pending in the District Court, judgment the pendeney, or 
having been then already rendered. og a 


The pendency of the appeal we also consider as affording sy = 


no ground for the dismissal of the present action. the same proper- 
22 
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Eastern Dist. That,appeal was taken from a judgment pronounced in 
June, 1836. an action, which seems to have been considered and adjudged 
smsox both in the District and Supreme Courts, as solely possessory, 
urs chenrrors. @Nd consequently did not involve the questions raised in the 
ty, in the nature present suit. The verdict and judgment of the inferior 
ee ee court in that case, do not touch any dispute between the 
eter an parties as to title, and a reservation is made in the judgment 
of the Supreme Court, securing to the defendant and the 


appellant in that case, the right to maintain the present suit. 


It. is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided, reversed, and 
annulled; and, ‘it is further ordered, that this cause be 
remanded to said court to be tried on its merits, the defen- - 
dant and appellee to pay the costs of this appeal. 





SIMPSON vS. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


Minors cannot claim a privilege on the property of their tutors, on account 
of the tutorship, which affects personal as well as real property. They 
have only a legal mortgage, to take effect from the date of the tutorship. 


This appeal was taken by the syndic of the plaintiff’s 
creditors, and as a creditor himself, and by another creditor, 
from a judgment sustaining an opposition, in which the 
opponents were allowed a privilege and mortgage of the 
highest order, after the law and other privileged charges, 
on all the property of the insolvent, on account of his 
tutorship. 
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A. JV. Ogden, for the appellants. | Eastern Dist. 
June, 1836. 
Morgan, contra. SIMPSON 
v8. 


5 ! ny HIS CREDITORS. 
Martin, J., delivered the opinion of the court. 


Beaumgard, the syndic, and Bartel, a creditor, are appellants 
from a judgment sustaining the opposition to the tableau of 
distribution, (presented by the syndic) of Catherine Roddy 
and others, and ordering them to be placed on said tableau 
collectively, for the sum of three thousand and eleven dollars 
and sixty-six and one-fourth cents, with a privilege of the 
highest order, after the law-charges and the vendor’s privi-. 
lege: Beaumgard being a creditor, with a legal mortgage, 
and Bartel, a creditor with a special mortgage, and placed 
, on the tableau as such, by preference to the opposing creditors. 
The mortgage of the appellées result from the tutorship of 
the insolvent ; that of Beaumgard from a legal mortgage, 
and that of Bartel, from a special one ; both of a much later 
. date than that of the appellees, which had its effect from the 
marriage of the insolvent with the mother and tutrix. ypiiors cane 
Louisiana Code, article 354. Neither of the appellants has not claim a pri- 
: : : 3 vilegeon the pro= 
any right to complain of the judgment on his own account ; perty of their 
but the syndic, in right of the mass of the creditors, justly yer oe the mn 
complains that a privilege was granted ; minors being only pr gf 
entitled to a mortgage on the property of their tutors, which as’ well as real 
affects real estate only, while the privilege affects the personal : pe 7 
also. Louisiana Code, article 354. gal mortgages . 
; : the date of the 
It is, therefore, ordered, adjudged, and decreed, that the — 
judgment of the, District Court be annulled, avoided and 
reversed, and this court proceeding to give such judgment as 
the court below ought, in their opinion, to have rendered, it 
is ordered, that the appellees be placed on the tableau of 
distribution, as mortgage creditors, from the date of the 5. 
marriage of the insolvent, the appellees paying the costs of 


the appeal. 








CASES IN THE SUPREME COURT 





172 







Eastern Dist. 
June, 1836. 


BROWN & WIFE 
ves. 
COBB ET AL. ' 































BROWN AND WIFE US. COBB ET AL. 


APPEAI. FROM THE COURT OF PROBATES FOR THE PARISH OF 
EAST FELICIANA. 


Where it is shown that a slave was purchased with the funds of the wife, 
and the title is taken in the name of the husband, the'slave will become 
community property, but the price will become a legal charge against the 


a 


community in favor of the wife. 

Where the deed of sale of certain slaves to the husband, during marriage, 
purports to be a simple absolute sale on its face, the slaves will be consi- 
dered as community property. 

Parole evidence is inadmissible to show that an act of sale was different 
from what it purports to be on its face, as far as relates to title; although 

} it might be legal and proper in a claim against the community of acquests 

and gains, to show that the price of the article was paid out of the sepa- 

rate funds of the husband. 


This suit was instituted in the Court of Probates for ’ 
the parish of East Feliciana, by the plaintiff, Brown, as 
administrator, and Charlotte Brown, his wife, as heir of 
the estate of Samuel Cobb, deceased, praying for authority 
to sell the whole property of the community existing 
between the deceased and his wife, Josephine Cobb, to 
enable them to settle and pay off the community debts, 
and make a partition of the remainder among the survi- 
ving widow and heirs of the deceased husband; and that 
the separate property of the widow and of the husband, 
be delivered to her and to his heirs respectively, &c. And 
further, to correct some mistakes in the inventory in rela- 
tion to two slaves, Louisa and Henry, inventoried as the 
separate property of the deceased, whereas they should 
have been placed on the same as community property. 
They pray that the other heirs be cited and made parties 
to this proceeding. 
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The defendants deny the right of the administrator to Easrenw Dist. 
institute an action of partition, or even an~heir, until J” 1896. 
acceptance of the succession, and not then, if accepted snowx & wirs 


with benefit of inventory ; that the administrator and heir 
cannot he joined in the same suit; and further, that as 
regards the sale of the property to pay debts, this pro- 
ceeding is illegal and oppressive to the survivor of the 
community, &c. 

- On the merits the defendants pleaded a general denial ; 
and the defendant, Mrs. Cobb, expressly declares that all 
the property mentioned in the inventory belongs to the com- 
munity, except the slaves Noah and Ben, which belong 
exclusively to her late husband’s estate; and that Simon 
and Frangois, are her separate property, which she prays 
may be confirmed to her by final judgment; and that 
she have judgment aguinst the administrator for the sum of 
‘eight hundred dollars, as the price of a negro woman named 
Lucy, who was her separate property, and sold by her 
husband during the marriage, who received the price thereof. 

At this stage of the proceedings, Charlotte Brown, wife of 
the plaintiffand administrator, presented her separate petition, 
alleging that she was sole heir of Samuel Cobb, deceased, 
having purchased out the other heir, Charlotte Breed, and 
prays for a partition with the widow in community, in con- 
formity with the prayer of the’ original petition. 

Upon these pleadings and issues the cause was tried before 
the judge of probates, on the evidence produced by the 
respective parties. 

The opinion and decree of the probate judge embraces a 
full statement of the facts and evidence of the case, and is 
inserted. below as a report of this part of it. 


“This is a suit between the heirs and widow of the late 
Samuel Cobb, for a partition between them of the community 
of acquests and gains that existed between the deceased and 
his widow. Claims are set up, both by the widow and heirs, 
to propertyfound in the succession as not appertaining to the 
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and the paraphernal property of the other. The settlement 
of these demands is now the only object of this contest. It 
is agreed, that the parties shall have the right hereafter 
respectively to bring forward their nn if they have any 
against the community. 

“The slaves Rhoda, and her children, bani and Amanda, 
are claimed by the heirs of Cobb as his separate property, © 
and the slaves Francois and Simon, are claimed by Mrs, 
Cobb as her paraphernal property. _ It is clear that all these 
slaves were acquired during the marriage, and that, conse- 
quently, they form primd facie, part of the community of 
acquests and gains. 

“The question now arises, has any thing been shown on 
the trial that brings these slaves, or either of them, within 
any known exception to the general rule. 

‘It appears that Rhoda and her children were sold at 
auction, on a credit of twelve months, and that they were 
bid off by Samuel Cobb, and were then transferred to him by 
A. Breed and wife, by notarial act. Evidence was offered 
by the plaintiffs to show, that the price of Rhoda and her 
children was paid by Cobb with property or debts which 
belonged to him before his marriage,. and that they are con- 
sequently his separate property, and do not enter into the 
community of acquests and gains. 

’ The conclusion is an erroneous one. By the Louisiana 
Code, article 2371, all property acquired during the marriage 
by purchase, forms part of the community. Now, if the hus- 
band acquires property by purchase, it is altogether unimpor- 
tant by what means he pays for it. If the payment of the 
purchase money be made out of funds he had before his 
marriage, it may be that it would constitute a claim against 
the community, but that circumstance does not affect the 
rights of the wife otherwise. It appears from the proces 
verbal of the auction sale, that Cobb had some interest in the 
property sold, and that the sale was made at the written 
request of A. Breed, C. Breed, and Samuel Cobb, stating 
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that they were owners of the property to be sold. On this it Easterx Dist. 


is contended, that the sale was a licitation for the purpose of 
effecting a partition among co-proprietors. 

“The evidence is altogether insufficient to establish the 
fact, that the Breeds and Cobb were co-proprietors of the 
slaves in question. They may well have stated, as they did 
do, in their request to the auctioneer, that the property to be 
sold was theirs, and yet Cobb might have no interest in the 
slaves. The price of the slaves did not amount to one third 
of the whole amount of property adjudicated. The auc- 
tioneer in the proces verbal, limits the right of Cobb by the 
use of these words, “and in which Samuel Cobb is somewhat 
interested,” and, finally, a transfer by notarial act is made by 
Breed and wife, and accepted by Cobb, in which he stipulates 
to pay the price bid by him, and on the terms of the auction 
sale. If Cobb had been a co-proprietor, is it reasonable to 
suppose that he would have consented that the auctioneer 
should have. used the terms he did use touching the extent 
of his right? Would he have accepted a deed from his 
co-proprietors in which no allusion is made to his co-proprie- 
torship ? 

“But, if it were conceded that they were co-proprietors of 
the slaves, it does not appear that they were put up at 
auction for the purpose of effecting a partition. The whole 
proceeding shows an intention to sell on the one part, and to 
buy on the other. It has all the requisites and appearances 
of a sale, and bears no semblance of an act of partition. By 
the French. law, co-proprietors cannot sell to one another ; 
consequently, a sale at auction by co-proprietors under that 
~ law, can have no other meaning or effect but a licitation for 
the purpose of a partition. Our Code has no such senseless 
provision, but, on the contrary, recognizes in express terms 
the right of an heir to sell to his co-heir, or to any. other 
person. If co-heirs intend to sell for the purpose of making 
partition of an estate, the intention must appear on the face 
of the proceeding; at any rate, the appearances must not 
contradict such intention if they wish to give it effect. 


June, 1836. 
BROWN sth WIFE 


const ET AL. 
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“The slave Frangois, was purchased by Cobb at the 
probate sale of Etienne Seschon. Nothing but presumptions, 


Brown & wire and those exceedingly slim, have been offered to show that 


v8. 
COBB ET AL, 





he does not belong to the community of acquests and gains, 

“The slave Simon, presents rather a new question.. He 
was purchased by Cobb from Wilson Maddox, on the 23d day 
of January, 1834, for the sum of $550, and on the same 
day a credit is entered on a judgment recovered by Mrs, 
Cobb against the estate of her deceased father, by Stacy, her 
attorney, in the following words: ‘Received of the within 
bond, the sum of five hundred and fifty dollars, by the slave 
Simon, purchased at that price by the plaintiffs, of Wilson 
Maddox, January 23d, 1834. Signed, D. S. Stacy, attorney 
for Josephine Seschon, and 8. Cobb.’ It is evident that 
Cobb acquired the title of Simon by purchase. It is also 
certain, that he paid the price out of the paraphernal property 
of his wife. 

“If the deed from Maddox to Cobb, had expressed the 
consideration to have been paid out of the paraphernal 
property of Mrs. Cobb, the slave would have become her 
paraphernal property. Savenat et al. vs. Lebreton et al., 1 
Louisiana Reports, 520. But the deed does not express this 
fact. Has not the husband a right to use the money of his 
wife to pay for his purchases? And does the fact of his 
doing so bring the property purchased by him under any 
exception to the general rule, that all the property acquired 
during the marriage by purchase, is community property ? 
I think not; and therefore decide, that the slave Simon 
forms part of the community of acquests and gains. 

“‘ The slaves Ben and Noah, are admitted to have been the 
property of Cobb before his marriage. It is, therefore, 
ordered, adjudged and decreed, that they be delivered to the 
plaintiffs. 

“It is further ordered, adjudged and decreed, that the crop 
growing upon the plantation, and all the property mentioned 
in the inventory, be partitioned between the widow and heirs 
of Samuel Cobb, a moiety to the widow; and the other 
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» moiety to the heirs, and that experts be appointed to inquire Easrzaw Disr. 


and report whether the same be devisable in kind. 


June, 1836. 


‘ 4 a u —_—_—_—_—_—_—_—_—_— 
“It is further decreed, that the costs of this suit be paid srowx & wire 


out of the property, to be divided one half by each of the 
parties.” 


From the decree thus rendered, the plaintiff, Charlotte 
Brown, appealed. 

‘Lawson, for the plaintiff. 

1. The appointment of administrator was by a decree of 
the Probate Court, and cannot be inquired into collaterally, 
but must be attacked by the direct. action of nullity, and 
especially when the party who attempts it has brought an 
action to set it aside, and judgment was rendered against 
him which stands unreversed, which is the ease here. 
2 Louisiana Reports, 244, 590. 11 Martin, 608. 

2. Owners of undivided parts of an estate have at all 
times the right of requiring a partition ; and an administrator 
is appointed to act only till partition is made. Louisiana 
Code, articles 1040, 1215. 6 Louisiana Reports, 472. 

3. Each spouse, or his legal representatives, have the right 
to be put into possession of their separate property immedi- 
ately upon the dissolution of the conjugal community, and 
before the settlement of its affairs. Robin et al. vs. Castile, 7 
Louisiana Reports, 294. 

4, The court a quo was right in refusing to suffer the 
defendant to prove by parole the agency of S. Cobb in the 


purchase of the slaves Simon and Frangoise, in contradiction — 


to the deed of sale of Wilson Maddox to S. Cobb, and the 
proces verbal *of the adjudication of Frangoise. 3 Louisiana 
Reports, 460. 

5. The court a quo correctly decided, that the slave Simon 
was community property, and therefore the judgment of the 
Court of Iberville was improperly received as evidence of title 
to the slave Simon. It contradicts the pleadings, and is but 

a part of an incomplete and imperfect record. 8 Martin, 
N. S., 382. 
23 


v8. 
COBB ET AL. 
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6. The twelve months’ bond, with the annexed receipt, 


June, 1836. was improperly admitted in evidence by the court a quo to 
————— 
rown & wirz Show title to the slave Simon: 





Ist. Because it was only a part of an incomplete record. 

2d. Because it contradicts the deed of Wilson Maddox to 
S. Cobb, who was acting as the head of the community. 

$d. Because no authority to D. 8. Stacy was shown, to 
accept the transfer of a slave and enter satisfaction in the 
judgment. 7 

Ath. Because, if S. Cobb authorized the attorney to credit 
the judgment with the price of Simon, this amount will only 
form a charge against the community. Dismuke et al. vs. 
Musgrove, 8 Martin, N. S., 382. 

1. The slave Francois is community property. He was 
adjudged to S. Cobb at the probate sale of Mrs. Maddox, and 
he gave his notes, with security, for the payment of the id 
These notes are outstanding and unpaid. 

8. The slave Rhoda and her children are clearly separate 
property.. 

Ist. It is admitted that these slaves were adjudicated to§. 
Cobb after his marriage with defendant, but they were 
acquired by licitation to effect a partition among co-proprietors 
by indivision, of whom S. Cobb was one. Louisiana Code, 
articles 1261, 1304. 11 Martin, 81. 

2d. The title of co-proprietors by succession, remounts to 
the death of their common ancestor, and, as the part of each 
is undetermined until partition, the right of each extends to 
the universality of the goods, and to each part, totum in toto, 
et totum in qualibet parte. Louisiana Code, articles 934, 943, 
1031, 1046. Ibid., 1420, 1214. 

$d. A joint heir, or other joint proprietor, does fot acquire 
a new property by partition or licitation: these modes of 
division but determine the extent of the rights of each joint 
owner: the heir, or other co-proprietor, is supposed to have 
been from the moment of the decease of the common author, 
or of the joint ownership proprietor of the property composing 
his lot, or adjudged by licitation. There is no change of 
title. The property which the heir receives, or is licitated to 
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the co-proprietor, descends under the title of succession, or is Easrzrw Disr... 
continued from that of joint ownership. The title is but Je 1856. 
completed and perfected by the designation of specific snowx & wirs 


property, Property thus owned does not enter into the. 


conjugal community. _ Napoleon Code, article 1408. Louisi- 
ana Code, 1420,1214. 12 Toullier, number 155. 1 Louisiana 


"Reports, 520. 3 Ibid., 231. 


4th. No change can be made during the marriage in the 
matrimonial agreement or conjugal community, expressly 
or impliedly, contracted. During its existence, debts con- 


tracted enter into the partnership as a charge, and must be. . 


acquitted from the community fund. From which it follows, 
that the spouses cannot during the marriage, by contra- 


_yening the prohibitory provisions of the Code, (article 2307,) 


either enrich the community at the expense of their property 
and personal goods, nor enrich themselves by augmenting 
their personal fortune at the expense of the community. 

If the community furnished any part of the price of these 
slaves, recompense is due by the spouse benefitted. Louisiana 
Code, 2309, 2372. Napoleon Code, 1469, 1470-73, 1436-7. 
12 Toullier, numbers 343-44. 

5th. These principles are in conformity to the universal 
principles of all partnerships. Whatever the partners bring 
into the partnership forms a part of it; and whatever the 
partners individually and from their separate funds may 
have disbursed or become liable to pay for the partnership, it is 
bound to reimburse to them. Louisiana Code, 2824, 2835. 

The court aqua should have permitted the: plaintiffs to 
have shown how the slaves Rhoda and her children-were 
paid for, it being alleged that they are separate property. 

The proces verbal of the licitation, and the deed following 
it, established the adjudication. 

Payment of the price of real estate may be proven by parole. 

Parole testimony is admissible, in contradiction to a written 
instrument to prove facts which are merely inductive to the 
main facts which are required to be proved. 7 Louisiana 
Reports, 156. 4 Martin, N. S., 212. 6 Louisiana Reports, 
258, 606. ‘ 


vs. ‘ 
COBB ET AL. 
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Andrews, for defendants. | 
1. All property purchased during matriage is community, 


nrown & wirr, Provided it be by a real sale and purchase. esmnenes Code, 


2371, 2374. 

2. Sale of the property from Breed to Cobb is a real sale ; 
the nature of which cannot be contradicted by parole testi 
mony, or by presumptions. 

3. No joint ownership of said property was shown previous 
to said sale.‘ 

4. A sale for the purpose of partition is a real sale, which 
originates a new title, but does not continue an old one. 
Totum in toto, et totum in qualibet parte, is no maxim of our 
law. Louisiana Code, 1420. 

5. Property taken in payment of a paraphernal credit of - 


. the wife is not a sale, but a dation en payement. Character of 


a contract does not depend on its name, but on its nature and 
essence. Peet vs. Morgan, 6 Martin, N. S., 583. Bynum 
vs. Armstrong, 5 Martin, N. S., 161. 

6. If the husband ‘receives property in this manner, the 
presumption arises that he did so as the administrator of his- 
wife’s paraphernal effects. This presumption can be strength- 
ened by additional proof, such as is herein given. 


Mathews, J., delivered the opinion of the court. 


This suit, after having passed through the ordeal of many 
exceptions, taken in limine litis, finally settled down in a 


‘contest touching the partition of the community property 


acquired during the marriage of the defendant with Samuel 
Cobb. The plaintiff, Mrs. Brown, demands a division 
between herself (as having succeeded to the interests of the 
deceased husband, ) and the defendant, widow, in community. 
As to the claim for a partition of the community of acquests 
and gains, it is not disputed. But questions were made by 
the pleadings arising out of the different pretensions of the 
parties by which each claimed as their separate property 
certain slaves which had been inventoried as common. The ~ 
court below decided against the claims of both parties. The 
judgment thus rendered having a tendency to affect the 
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interest of the plaintiffs in a greater degree than that of the Easreny Drsr. 

defendant, the former appealed. ey Tap, 
As to the slaves claimed by the defendant, viz. : Simon emia: Sea 

and Frangois, her pretensions need not be here examined, as 0.45 or ar. 

she did not appeal, and it is acknowledged by her counsel, in Where it is 

his brief of argument, that the decision of the court below is 5 at oe . 

correct, decreeing them to be property of the community ; 

but as Simon was purchased with funds belonging to the 

wife, although the title was taken in the name of the 


chased with the 
unds of the wife, 
husband, the price given will constitute a legal charge 


and the title is 
taken in the 
name of the hus- 
band, the slave 






: . will become 

against the community. community pro- 
In relation to the slaves Rhoda and her children, claimed Ae oe 

a legal 


as the separate property of Mrs. Brown; the evidence of come 
i charge against 
title produced, shows_that they were purchased by-.the the’ community, 
husband during the marriage. A document was adduced — a a 
indicating that the purchaser had some interest in the pro- 

perty which was sold at auction, amongst otherveffects.. The 
amount and value of his interest are not shown by the 
written document, and the deed of sale for the slaves in 
question, exhibits a purchase without reference to any right 
of property previously existing in the purchaser. We are, 
therefore, of opinion, that the court below did not err in 
considering the deed as evidence of a simple sale, by which’ ™* 


Where the 
deed of Sale of 
certain slaves to 
the husband, du- 
ring marriage, 


simple absolute 
sale, on its face, 
the slaves will 
be considered as 
community pro- 


rty. 


Parole _ evi- 

the purchaser acquired property pending the marriage, and monet , + a 
“ee : . . issibie show 

not a licitation of effects held in common by him and other dtiamacis 
. ‘ : was» different 
persons. Parole evidence was offered to show that the act for what it pur- 


of sale was different from what it appears on its face. This portsto’be on its 
ace, as far as re- 


evidence, we think, was properly rejected, as it relates to the lates to title, al- 
question of title, although it might and probably would be {ho"8 eee 
proper in a claim against the community of acquests and Per; in a claim 
"I 3 or es z against the com- 
gains, in favor of the plaintiffs, to show that the price was munity of ac- 
paid out of the separate funds of the husband. hy ‘how that the 
The articles of the Louisiana Code, relied on by the Prive of the arti- 
nig cle was paid out 
defendant, are explicit, and demonstrate clearly that the = ~~ 
slaves Rhoda and her children constitute a part of the matri- sy Rr 
monial community as it existed at the death of the husband. 


Louisiana Code, articles 2314, 2371. 


purports to bea _ 


, 
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- Eastern Dist. It is, therefore, ordered, adjudged and decreed, that the 
June, 1836. judgment of the court below be affirmed, the costs to be paid 
Brown & wirr Out of the community property,. reserving to the respective 
conn vr az, Patties to this suit their right to prove the amount paid out 
of the separate funds for the property now in dispute, as a 

charge on the community, &c. 




















REPORTS 
oF 
CASES ARGUED AND DETERMINED 


IN, 





THE SUPREME COURT - 


OF 


THE STATE OF LOUISIANA. 





WESTERN DISTRICT. 
OPELOUSAS, SEPTEMBER, 1836.* 





WILCOXON vS. BUFORD’S, HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


Where the debt claimed by the plaintiff, and the damages sought for in the 
answer of the defendant, arise from one and the same transaction, the 
latter claim is a fair and legal demand, which may be pleaded in 
reconvention. 

So where demands are different, but have the same origin, and are 
intimately connected, being the consequence of the same transaction, the 
defendant may reconvene the plaintiff for damages in his answer in the 


same suit, 


This is an action instituted against the widow and heirs of 
the late Warren Buford, to recover from them the sum of 
one hundred and sixty-five dollars and sixty-four cents, with 
legal interest due thereon, which, the plaintiff alleges, he 
paid as the surety of said Buford, in his life time, on a twelve 
months’ bond. 


* Judge Matthews was absent during the Opelousas term, on account of 
sickness. 


Western Distr. 
September, 1836. 
WILCOXON 


v8. 
BUFORD’s HEIRS, 
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The defendants’ counsel pleaded an exception to the . 
action. 

1. That there was no cause of action set out in the 
petition. ; ) 

2. That the District Court was without jurisdiction. 

3. The suit should have been instituted in the ‘Court of 
Probates, it being a debt of the succession. 

On the merits, the defendants pleaded a general denial, 
They further aver, that the plaintiff is indebted to them in 


‘this: that when said twelve months’ bond became due, exe- 


cution issued thereon, and a negro slave of their ancestor 
was seized and sold, but which, owing to the fraudulent and 
illegal conduct of the plaintiff at the sale, in preventing bids — 
through misrepresentation, was purchased in by him for one 
hundred dollars; a sum much below the real value of said 
slave, and insufficient to pay the balance on said bond. 

The defendants further aver, that the said slave was 
worth six hundred dollars, and that they are damaged one 
thousand dollars for his value and hire, which sum they 
plead in reconvention: also, the price of a quantity of sugar, 
which they aver the said plaintiff received and sold since the 
death of their ancestor, belonging to them, and has failed to 
account for the proceeds. They further plead the prescription 
of three and five years, and pray that the plaintiff’s demand 
be rejected, and for general relief. 

On these pleadings and issues the parties went to trial. 

The defendants were proceeding to establish the averment 
in their reconventional demand, and offered witnesses to 
show, that at the sale of the said slave they were present, 
and would have bid six hundred dollars, but were prevented 
by the plaintiff, who stated, that the defendants were poor 
and destitute, and that it was desirable to bid off the slave 
for them as cheap as possible. 

The counsel for the plaintiff objected to the introduction 
of the testimony, on the ground that the matters set up were 
cause for a separate action, but not a legal demand in recon- 
vention; which objection being sustained by the court, the 
defendants took their bill of exceptions. 
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The cause was submitted to a jury, and the plaintiff had Wesrern Dis, 
a verdict and judgment thereon, from which the defendants S¢tember, 1896. 


appealed. 
Lewis, for the plaintiff. 


Splane, for the:defendants. 

1. The testimony offered in support of the reconventional 
demand was improperly excluded ; and the judgment of the 
“court below must therefore be reversed. 

2. The demand in reconvention, in this case, was proper 
and legal, and should have been sustained. Code of 
Practice, 377. 


Martin, J., delivered the opinion of the court. 

The plaintiff claims a sum of money which he was com- 
pelled to pay, as the surety of the defendants’ ancestor, in a 
twelve months’ bond. 

The defendants pleaded that a slave of their ancestor was 
sold under an execution to satisfy the claim of the creditor in 
the twelve months’ bond, arid the plaintiff by fraud and 
misrepresentation prevented several individuals and others 


who were desirous of purchasing the slave which had been . 


seized, from bidding his value for the benefit of the family, 
whereby said slave was adjudicated to him for a very small 
sum, leaving a balance still due to the creditor in the bond, 
which the plaintiff afterwards paid, and which is now the 
object of the present suit to recover: While on the other 
hand it is urged, if the persons who attended the sale had 
not been prevented from bidding by the fraud and misrepre- 
sentation of the plaintiff, the slave would have brought a 
sum greater than that due to the creditor, leaving a consi- 
derable balance for the defendants; wherefore they claimed 
damages in reconvention. 

The district judge refused them leave to introduce 
witnesses to establish these damages ; being of opinion they 
could not be demanded in reconvention, but must be sought 
for in a separate action: Whereupon a bill of exceptions was 

24 
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Western Dist. taken, and the defendants are now appellants from the 

September, 1836. judgment afterwards rendered against them. : 
na The debt which the plaintiff claims, and the damages - 
puear. sought by the defendants, arose from one and the same 

PO ct rae! ate transaction. a 

the plaintiff,and The sale of the slave as shown by the plaintiff, left a 


the ‘ Neg 
sought for inthe balance due which he was obliged to pay ; and it is con- 


—— tended by the defendants that it would have rendered this 


Sena enon the payment by the plaintiff unnecessary, and entitled them to 
rag ine ter the excess of the price, had not the plaintiff by his fraud and 


ae ~s misrepresentation discouraged bidders at, the sale. The 


mand, which demands are different but have the same origin and are inti- 
may be pleaded 
in reconvention. Mately connected; being the consequence of the same 


So, where de- : Wie ie . : ae . G 
mands are dif. “ansaction. The district judge, in our opinion, erred in 


ferent, but have declining to receive evidence of the reconventional demand. 
the same origin, : 


and areintimate- 
agg pom It is, therefore, ordered, adjudged and decreed, that the 
quence of the judgment of the District Court be annulled, avoided and 
same fransac- : 
tion, the defend- reversed ; the verdict set aside and the cause remanded for 
malig A ‘plain- @ new trial, with directions to the district judge to permit the 
tiff for damages defendants to introduce evidence in support of their claim in 
in his answer in cs ‘ iy i $ 

the same suit. reconvention; the plaintiff paying the costs of this appeal. 


EASTIN v8. DUGAT. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


A purchaser of a judgment against himself, at a sacrifice, or for a sum 
below its nominal amount, by misrepresenting it as of no value to the 
appraisers, even when such purchase is made through the means of an — 
agent, he will not be suffered to derive any advantage from it. 

A purchaser should not profit by his own wrong, or derive any advantage 

from a sacrifice which he sought to inflict on his adversary. 














































OF THE STATE OF LOUISIANA. 


But a purchaser, even in his own wrong, is, in equity, entitled to be allowed Wesrzrnx Dist. 
credit for the sum he actually pays; although the sale and purchase are September, 1856. 


———_— 
RASTIN 


annulled as to him. 


This.is an injunction suit. See 4 Louisiana Reports, 397. 
On the return of the case to the District Court, the defend- 
ant in injunction filed an answer to the merits. He expressly 
avers, that he had obtained a judgment against the present 
plaintiff, Herbert Eastin, for three hundred and fifty dollars, 
being for moneys deposited in Eastin’s hands to be applied to 
the payment of a mortgage on certain lots in the town of 
Vermillionville, which the latter applied to his own use. 
This judgment is the one enjoined. He further avers, that 
‘ Wartelle’s judgment is illegal and void, and the proceedings 

under it illegal, null and void, under which his judgment 
against Eastin was attempted to be sold and purchased ‘in 
by Mayfield for the benefit of Eastin. That Mayfield was 
employed by Eastin to bid for said right or judgment, whilst 
he (Eastin) was present and representing the claim to be of 
no value; in consequence of which it was bid off for the 
sum of sixty-two dollars; that the transfer from Mayfield to 
Eastin is fictitious, and made for the better concealing of the 
_real-character of the transaction, who was in reality the 
agent and received no consideration for the same. He prays 
that the plaintiff's demand be rejected; the injunction dis- 
solved with damages; the transfer from Mayfield to Eastin 
annulled; and that he have judgment in solido against the 
plaintiff and surety in the injunction bond, with ten per cent. 
per annum interest on the amount of his judgment enjoined, 
and twenty-five per cent. for the wrongful suing out of the 
injunction. 

From the evidence exhibited, the district judge decreed 
that the injunction be dissolved, that the defendant in injunc- 
tion recover from the widow and heirs of H. Eastin and his 
surety, in in solido, ten per cent. on the injunction bond ; and 
also ten per cent. damages on the amount of the judgment 
enjoined, with costs. The plaintiff appealed. 


C. Voorhies, for the plaintiff. 


v8. 
DUGAT. 
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Western Dist. Garland, contra. 


September, 1836. 
erm Bullard, J., delivered the opinion of the court. 
Be This case was before the court at a former term on an 
exception, and was remanded for trial upon the merits. See 
' 4 Louisiana Reports, 397. 


The answer of the defendant contested the validity of the 
proceeding had in execution of the judgment of Wartelle & 
Co. against him, which led to the sale of the debt now in 
controversy, on various grounds. The opinion we have 
formed upon another ground of defence set up, renders it 
unnecessary to examine these alleged informalities in_ the 
proceedings. The defendant alleges that the plaintiff inter- 
fered in the sale and proceedings which preceded it, and 
represented the claim of Dugat against him as of no value, 
and denied its justice, and that in consequence of his conduct 
no fair appraisement could be or was made; that it was 
cried off at a price much below its value, and purchased by 
one Mayfield who was acting for the plaintiff himself. 
The facts proved on the trial are, that Eastin stated to the 
appraisers that he owed Dugat nothing, and that the claim 
A. purchaser Which was for three hundred and fifty dollars was appraised 
of a judgment at one dollar. After the sheriff’s sale judgment was ren- 
against himself, . : 
at a sacrifice, or dered against him for that amount, and he then acknow- 
for a sum below ledged that he did owe the money. Eastin furnished May- 
mount, by mis- field the money to pay for the claim, and it was sold for 
representing it . 
as of no value to sixty-two dollars, and soon after transferred by Mayfield to 
ll seers euch, Hastin. At the sale he took aside a bidder and upbraided 
purchaseismade him for bidding for the claim contrary to his interest. 
through the : c : 
means of an a- Eastin certainly knew whether he was indebted to the 
ent, he will not ‘ 24 
é suffered to defendant or not, and we are warranted in concluding, from 


4 d- . : 
~ st from it, His subsequent acknowledgment, that the amount was justly 


A purehaser due; and from his conduct at the sale, that he wilfully 
ee ra. Pr” misrepresented the state of the case to the appraisers, with a 
wrong, or derive view to gain an unfair advantage of the defendant. We are 
any advantage iS : : 
from a sacrifice, Of opinion that he ought not to profit. by his own wrong, nor 


hich he sought ; . 
to inflict on his C¢TVe any advantage from a sacrifice, which he sought to 


adversary. inflict on his adversary. Ex turpi caus@ non oritur actio. 
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But in equity the plaintiff is entitled to a credit on the 
judgment for sixty-two dollars, which was paid by him in 
discharge of the judgment against Dugat. As this was not 
demanded in the court below we cannot reverse the judg- 
ment on that account, but by consent of parties amend it in 
that particular. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs, but 
that the sum of sixty-two dollars be credited on the judg- 
ment of Dugat vs. Eastin, as paid on the 23d of November, 
1830. 





TIPTON vS. MAYFIELD’S CURATOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF LAFAYETTE. 


j Where a judgment has been obtained ‘e another state, and offered as 
evidence of the debt or claim against the party in this state, and it 
appears from the record, that an appearance was entered. for the 
defendant by an attorney, and issue taken on his plea of payment, the 
authority of the attorney to appear and defend the suit, will be presumed : 
Such a judgment will be evidence of the debt here. 


Where the transcript of the record is certified from another state, according 
to the act of Congress on that subject, and the judgment is stated to be 
in due form of law, the same faith and credit will be given to it here, 
that it would be entitled to there. 


This is an action against the defendant as curator of the 
vacant estate of Elisha B. Mayfield, deceased, founded on a 
judgment alleged to have been rendered against said May- 
field for one thousand two hundred and sixty-seven dollars 
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Wssreew Dist. and ninety-five cents, on the 22d of May, 1824, in favor of 
September, 1836. § H, Williams and D. C. Mitchell, in the state of Tennessee, 


TIPTON 


v8. 
MAYFIELD’S 
CURATOR, 





‘there when he resided here. 


The present plaintiff alleges that he is the agent of the 
plaintiffs in said judgment, and demands the amount due,on 
the same, (after allowing some credits) from the curator of 
the deceased debtor. 

The defendant pleaded a general denial, and averred that 
at the time the suit alluded to in the petition was instituted 
in Tennessee, the said. Elisha B. Mayfield was a resident of 
the state of Louisiana; that he never was served with the 
writ that issued in said suit, and could not be legally cited 
He further averred that said 
judgment is a nullity, and cannot be the basis of. an action. 
He also pleads the prescription of ten and five years; and 
that the plaintiff’s demand be dismissed. 

The plaintiff in an amended petition alleges, that the 
deceased, Elisha B. Mayfield, made no objection to the 
judgment sued on in his life time; but on the contrary, 
expressly acknowledged that he was indebted for the said 
amount, and paid a part of it, which he endorsed at the foot 


of the record of said judgment. 


Upon these issues and pleadings the parties went to trial. 

The plaintiff offered in evidence the record and judgment 
rendered against Mayfield, in the state of Tennessee, to 
prove his demand, which was objected to by defendant’s 
counsel, on the ground that it way not evidence against 
Mayfield, as he was not a party to it, and could not be a 
party, as he lived in the parish of Lafayette (Louisiana) at 
the time said suit was brought in Tennessee ; and offered to 
prove by parole evidence, that said Mayfield was at that time 
a citizen of Louisiana. This testimony was objected to, and 
the objection being sustained by the court, the record was 
admitted, and a bill of exceptions taken. 

The record and judgment showed that in October, 1823, 
S. H. Williams and D. C. Mitchell, plaintiffs, sued out a 
capias ad respondendum against William Mayfield and Elisha 


B. Mayfield, defendants, on which was the following 


sheriff’s return. 
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“Issued 27th October, 1823. Came to hand the day Wesrxan Dist. 


“JAMES H. YOUNG, D. S.” 
“ November, 1823,” 

The declaration ‘was then filed. 

“ Plea, payment.” 


Haniest, Field and Young, for defendants. 
A jury was empannelled and the case proceeded to final 


judgment in solido against the defendants in the common | 


law form. 

The partial payment made and endorsed on the record by 
Mayfield, in his life time, was proven. 

It was proved on the part of the defendant, that Mayfield 
was in Louisiana in May and June, in 1823. It was also 
proved that Mayfield came to live in the parish of Lafayette 


‘in the early part of the year 1523, and continued to reside 
- there until his death in 1833. 


The judge of Probates gave judgment for the plaintiff, and 
the defendant appealed. 


Mouton, for plaintiff. 


1. The Court of Probates properly overruled the objection 
of defendant to the introduction of the transcript of the 
record, in the suit from Tennessee, against Mayfield ; 
because it is authenticated according to the act of Congress. 
Ingersoll’s Digest, page 76, section 1st, 5 Martin, N. S., 128-9. 

2. Elisha B. Mayfield, one of the defendants in said 
judgment, appeared by counsel and pleaded in said suit. 
Though the citation may be irregular or null, as to the 
manner in which it was served, yet he is bound by the judg- 
ment as if he had been regularly cited. 3 Cranch, 496. 4 
Martin, N. S., 286. o 

3. Elisha B. Mayfield, in his life time, paying a sum of 
money on account of said judgment, and writing the receipt 
for it in his own hand at the end of the transcript of the 
record upon which this suit is brought, is a sufficient 
acknowledgment of the whole debt. 


September, 1836. 
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Crow, for defendant. 

The judgment rendered by the court of Quarter Sessions 
of Giles county, in the state of Tennessee, against Elisha B. 
Mayfield, is null and void. 

1. Because Elisha B. Mayfield never was legally cited, 
as he resided in Louisiana at the time it was brought, and 
had lived permanently in the parish of Lafayette long before. 
5 Johnson, 37. 

2. The judgment is null because it contains none of the 
reasons on which it was given. 5 Martin’s Reports, 686. 

3. It is null and void, and cannot have the effect of 
res judicata, until it is signed by the judge of the court in 
which it was rendered. 5 Martin, N. S., 105. 8 Johnson, 
270. 

4, The contract is governed by the laws of the place 
where it is sought to be put in force, unless the law of the 
country where the contract is made is proven to the court, 
4 Martin, N. S., 419. 

5. The copy of the execution is no evidence that 
judgment was rendered properly. 2 Martin’s Reports, 245. 

6. A judgment against two, without stating that they are 
bound in solido, makes each responsible for his virile share. 


4 Martin, N. S., 317. In this case there were three defendants. 


Bullard, J., delivered the opinion of the court. 


This is an action to recover of the succession of Elisha B. 
Mayfield, the balance due on a judgment rendered by the 
Court of Pleas and Quarter Sessions of Giles county, in the 
state of Tennessee, jointly against William Mayfield and 
the defendant’s intestate. The defence set up is, that at 
the time the judgment was rendered, Mayfield was an 
inhabitant of Louisiana, and that as to him the judgment is 
a nullity. He further pleads payment and prescription. 

In a supplemental petition the plaintiff alleges, that the 
deceased in his life time made no objection to the claim, but 
did formally and expressly acknowledge that he owed the 
amount of the judgment. This is denied. 
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The curator of the estate is appellant from a judgment, Wesrenw Disr. 
by which he is considered to pay the balance of the judgment September; 1836. 


obtained in Tennessee. murrox 
It is contended that the judgment rendered in Tennessee  segypictpts 
is null and void. ‘CURATOR. 


I. Because Mayfield was never legally cited, but resided Wheesajon 
-— . . . men as been 
in Louisiana at the time the suit was brought and judgment obtained in ano- 


rendered. To this objection we think it a sufficient answer, pe lr gee - 


that an appearance was entered for him by an attorney at cua of he 
. . ae or ciaim 
law, and issue was taken on his plea of payment. We must against the par- 


presume the attorney had his authority to appear and defend in aoe 


the suit. from the record 


. 58 that an a 
‘It is further urged that ‘it is null, because no reasons are ance wasentered 


given, and because it is not signed by the judge of the court = oe et 
in which it was rendered. ney, and. issue 
* F ‘ taken on his plea 
The transcript of the record is certified by the clerk of the of payment, the 

20) 


court, under its seal, and the presiding judge certifies under ree = os 


his seal, that the authentication is in due form of law. The easing — 
whole appears to us to conform to the act of congress on presumed: such 
that subject. We are satisfied that a judgment rendered as ee 
' this was by the court, on the verdict of a jury,, would be valid the debt here. 


in Tennessee, because it is certified to be in due form of law ; transcript of the 


reas. : . . record is certi- 
and we are bound to give it the same faith and credit here, Sed thats iis 


to which it would be entitled in that state. ther state, ac- 


rding to th 
The Court of Probates condemned the defendant to pay set of congress 


the whole amount of the judgment rendered jointly against sae te 


two. There is an admission in the record, that the laws of ment is stated to 
. . e in due form 
Tennessee authorize such a judgment, although by the laws of law, the same 


of this state it would be otherwise. It has been intimated to we fhage gem 


this court, that such an admission is not to conclude the . a oe Is 
. Ww enti- 
defendant, if it should be found to have been made in error. tled to there. 


It is, therefore, ordered, adjudged and decreed, that the © 
judgment of the Probate Court be affirmed, with costs. 
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FASTIN US. EASTIN’S HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 


Where the fairness of a judgment of separation of property, obtained by 
the wife against her husband, is put at issue, and the jury find in support 
of it, their finding will not be disregarded, even where the evidence 
appears doubtful in relation to the amount for which it was rendered. 

Parole evidence is admissible to show the amount of property brought into 
marriage by the wife, even when the witnesses speak of written evidence 
existing in relation to it, if they derived their knowledge of this fact from 
hearsay. 

If the legal mortgage of the wife attach to property before the sale, the 
court will give effect to it on the property in the hands of the vendee. 


This is a suit instituted by the plaintiff against the widow 
and heirs of the late Herbert Eastin to enforce a judgment 
which she had previously obtained against her husband for 
one thousand and fifty dollars, the value of her dotal and para- 
phernal effects, against certain property or its proceeds which 
she alleges her said husband fraudulently sold,to said Eastin 
in his life time. She alleges that shortly before she obtained 
her judgment against her husband, with a view to defraud 
her, he sold and transferred to said Eastin, eight negroes and 
a tract of land; which said sale she alleges is fraudulent 
and without consideration, and was intended to cover said 
property from her husband’s creditors; that said land and 
four of said slaves are now in the possession of the defendant, 
as administratrix of said Eastin’s estate and of the beneficiary 
heirs, and are subject to her legal mortgage. She prays 
that the sale to Eastin by her husband be annulled, as sim- 
ulated and made without consideration, and that the property 
be sold to satisfy her demand. 

The defendants pleaded a general denial; and that the 
judgment which the plaintiff sets up as the basis of her 
















































demand was obtained through fraud and collusion with her Wzsrsnx Disr. 
said husband. They further aver that Eastin was the own- September, 1836. 
er of all the property of which he died possessed, the most of ~ — 
which has been sold by order of the Court of Probates: They osx’ mars. 
pray that the plaintiff’s demand be rejected with costs. . 

E. Simon intervened and joined the petitioner, and claim- 
ed the sum of three hundred and fifty dollars, with interest, 
and judicial mortgage from the husband of the plaintiff, 
which he prayed might be enforced against the proceeds of 
the property, stated in the plaintiff’s petition to have been 


fraudulently sold. 


1827. 


C. Voorhies, for plaintiff. 


‘ evidence, in this suit, of the debt due to her. 
S., 401, 403, 459. 1 Martin N. S.; 1. 


not obtained through fraud and collusion. 





OF THE STATE OF LOUISIANA. 


The plaintiff offered the record of her judgment against 
her husband as evidence of her demand, which operated as 
a legal mortgage on all his property, from the 27th April, 


The sale from the husband to Eastin of the property in 
question, dated the 11th February, 1832, was also produced 
in evidence. . It was made for the consideration of ten hun- 
dred and ninety-two dollars only; the tract of land and six 
of the slaves, being at the time the subject of a lawsuit 
between the said husband and other persons, which was 
ceded to Eastin, and the property soon after recovered. 

The cause was submitted to a jury, who found a verdict 
for the plaintiff, allowing her all she claimed, and also for 
the intervenor; and also annulling the sale to Eastin, as 
made in fraud of their rights: Judgment was rehdered 
confirming the’ verdict and ordering the payment. of said 
demands out of the proceeds of the sales of said property in 
the hands of the administratrix. The defendants appealed. 


1. The judgment of the plaintiff against’ her husband, 
unless obtained through fraud and collusion, is prima facie 


8 Martin, N. * 


2. The judgment of the plaintiff against her husband was — 
The suit she 
instituted against him was ably defended by learned counsel 
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. in the law, who made use of all legal means to defeat her 
Sepeember, 1899 claim. An intelligent jury, by their verdict, have negatived 
~~ astm the idea of the existence of any fraud and collusion, and their 
verdict, unless clearly erroneous in law or manifestly contrary 
to, or without legal evidence, is entitled to great weight, and 
ought not to be disturbed. 7 Louisiana Reports, 71, 198, 
265 and 113. 3 Louisiana Reports, 529. 

‘3. This court cannot inquire into the correctness of the 
judgment of the District Court, because no appeal is taken 
from the judgment in favor of Edward Simon, -» the 
intervenor, which declares the sale from Francois bbauve 
to H. Eastin, to be null and void, on the plea of tion 
and fraud ; and until that judgment be reversed, the property 
belongs to the creditors of the said Labauve, and the appel- 
lants cannot hinder the plaintiff from having it discussed, or 
its proceeds, to satisfy her judgment. Louisiana Code, article 
1976, 1977. 4 Martin, N. S., 147. 9 Louisiana Reports, 
473. How could this court declare the sale to be good as 
against the appellee, whilst the same should be annulled 
with regard to the intervenor ? 

4. Independent of the judgment in favor of the plaintiff 
against her husband, and the evidence excepted to by the 
appellants, she has clearly established her demand by legal 
evidence. 






Crow, for defendants. 

1. The judgment of the wife against her husband may be 
impeached by his creditors; and in an hypothecary action 
against third persons, if fraud be alleged, the burden of proof 
rests on her to show that her claim is genuine. 8 Martin, 
WN. S., 459. 4 Louisiana Reports, 422. 

2. Parole testimony will not be received, showing the 
amount of property brought in marriage by the wife, when 
the witnesses declare the fact, of the existence of evidence 
of a higher character. 8 Martin, N. S., 459. 

3. Conversations and admissions made by husband and 
wife, do not make evidence against strangers or third persons. 
Louisiana Code, 2260. 



















































OF THE STATE OF LOUISIANA. ' 


' Bullard, J., delivered the opinion of the court. 

The plaintiff, in this case, having obtained judgment of 
geparation of property from her husband and recevered the 
gum of about one thousand dollars for the amount of her par- 
aphernal property, caused an execution to issue, which was 
returned nulla bona. She then instituted the present action 
against the widow and heirs of Herbert Eastin, in order to 
annul, so far as it relates to her claim, a sale made by her 
husband to Eastin, in his life time, of certain lands and slaves, 
which sale she alleges was in fraud of her rights, and she 
prays that at all events she may be declared to have a legal 
mortgage on the property thus alienated to secure the 
payment of her claim against her husband. 

Another creditor of the husband intervened, but as he is 
not made a party to the appeal, that part of the case requires 
no further notice. The defendants denied the important 
allegations in the petition, and further set forth, that they are 
the widow and heirs of Eastin under benefit of inventory, 
that all the property of the estate had been sold except two 
slaves, who had been taken possession of by the plaintiff, and 
they pray judgment against her for their restitution. They 
further allege that the sale to their ancestor was valid, and 
aver that the judgment of the plaintiff against her husband 
was obtained through fraud. The plaintiff then amended 
her petition, claiming to be paid the amount of her judgment 
by preference out of the price for which the slaves in dispute 
had been sold subsequently to the inception of this suit. 
The claim in reconvention appears to have been abandoned. 

The questions thus raised were submitted to a jury, whose 
verdict being in favor of the plaintiff, the court decreed that 
the defendants should satisfy the judgment of the Plaintiff 
against her husband out of the proceeds of the property 
‘in their hands, and recognized the validity of her legal 
mortgage on said property. The defendants appealed. 

The defendants rely mainly on the principles established 
in 8 Martin, N. S., 459, and 4 Louisiana Reports, 422, and 
contend that a judgment obtained by the wife against her 
husband may be impeached by the creditors; and that in an 


September, 1836, 
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judgment of the District Court be affirmed, with costs. 
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hypothecary action against third possessors, if fraud be 
alleged, the burden rests on her to show the genuinenegg 
of her claim. 

The fairness of the judgment first obtained by the plaintiff 
against her husband was put in issue in this case, and the 
jury found in support of it. The evidence in the record 
shows that she did bring some property into the marriage, 
consisting of horses, horned cattle, and furniture. Whether 
it was worth one thousand and fifty dollars or less is left per. 
haps doubtful, because the value of the different articles is 
not detailed. But the jury appears to have been satisfied 
that the first judgment was fair, and we are not enabled to 
correct their finding. 

Some of the evidence upon which the jury came to that 
result was objected to, and a bill of exceptions was taken. 
It is contended that parole evidence was inadmissible to 
show the amount of property brought into marriage, whére 
the witnesses declared that there was evidence of a higher 
character. We do not find it positively proved that there 
was a written memorandum or inventory taken at the time 
of the marriage. The supposed existence of such a docu- 
ment rests mainly on hearsay, and as the property consisted 
of moveables, except a tract of land not now in controversy, 
we think the court did not err in admitting the evidence. 

Whether the sale from Labauve to Eastin was bond fide, 
or intended merely to secure the latter the payment of a debt 
due him by the vendor, does not appear to us material in this 
case. The legal mortgage of the wife appears to have at- 
tached before the sale, and as the judgment of the District 
Court merely gives effect to her mortgage, we are not satisfied 
that it was erroneous. , 


It is, therefore, ordered, adjudged, and decreed, that the 
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OF THE STATE OF LOUISIANA. 


BREAUX US. MARTIN’S HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH JUPICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 


«* 


Where a cause, after issue joined, is, by a consent rule of court referred to 
two persons named by the parties, with power to choose an umpire, they 
will be considered as arbitrators, whose decision is final in the case, and 
which is to be made the judgment of the court. 

The award of arbitrators is not liable to be excepted to, for want of precision 
in stating the facts on which it is grounded, as in case of the reports of 

- experts and auditors of accounts. The article 455 of the Code of Practice 


does not apply to the awards of arbitrators. 


This is an action instituted against the defendants for the 
sum of six hundred and thirty-three dollars and fifty cents, 
which the plaintiff alleges was due to his deceased wife from 
André Martin, pére, now deceased, on sundry notes and small 
accounts of long standing. The plaintiff sues as heir of his 
wife. She was the daughter of the deceased ancestor of the 
defendants. , 

The defendants admitted the signature of their deceased 
ancestor to the notes mentioned in the petition; but denied 
that he was in any way indebted to the plaintiff’s wife at 
his death. 

The defendants, on the contrary, aver that the succession 
of the plaintiff’s wife was and is indebted in the sum of eight 
hundred dollars for the price of a slave, given to her by their 
said ancestor. They pray that the plaintiff’s demand be 
rejected and that they have judgment in reconvention for 
the sum of eight hundred dollars. 

When the cause was thus at issue, by consent of parties, 
a rule was entered, that it be submitted to two gentlemen of 
the bar, with power to choose an umpire, as referees. 

The referees reported into court that they-had carefully 
examined the evidence adduced by the parties, and find that 
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Wrsrenn Distr. at the time that André Martin, pére, died, he was indebted to 
September, 1856. the phaintiff’s wife in the sum of thirty dollars; and that the 
' preacx defendants, through error, have since that period paid to the 
mantix’s uxms, Plaintiff one hundred and fifty dollars, leaving a balance due ~ 
to them of one hundred and twenty dollars, for which they 
ought to have judgment. 

The plaintiff’s counsel filed his exceptions to the report or 
award, alleging that it was not made with the precision 
required by law, to enable the court to determine whether 
they acted properly in rejecting or admitting various items 
on both sides, and to judge of the correctness of the report, 
The exceptions were overruled and judgment entered for 
defendants, in conformity with the award of the referees., 
After excepting to the opinion of the court the — 
appealed. 


Simon, for the plaintiff. 


‘ 


Crow, contra. 


Martin, J., delivered the opinion of the court. 


After this cause was at issue, a rule of court was entered, 


Wherea cause, referring it, by consent, to two members of the bar named in 
after issue join- 
ed, is by a con- the order, with power to choose an umpire, if necessary. 


oer gore An exception was taken to their report by the plaintiff, on 


po eg the ground that it was not made with sufficient precision to 
e 1es, . . 
with power to enable the court to judge whether they acted properly in 


pire, they win rejecting the plaintiff’s claim, or in allowing that of the 


considered defendants. The exception was overruled, and from judg- 
as’ arbitrator 


whose decision ment rendered therein the plaintiff appealed. 
as a Be The exception was evidently grounded on the article 455 


> thy hl of the Code of Practice, respecting reports of auditors of 
the court. accounts. 

The Code mentions experts, auditors of accounts and 

judicial arbitrators as persons called upon to aid in or to effect 

the settlement of claims. It is silent as to referees or their 


duties. Code of Practice, articles 441. 2, 3 and 4. 
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The rule in this case speaks of referees. It is not made 
with reference to experts, for these are called in to’ afford 
information, as persons versed in the knowledge of some art, 
science or profession. The persons to whom this reference 
was made, in the case before us, were not experts in this 
sense of the word. Code of Practice, article 441. 

They were not auditors of accounts, for these have no need 
of any umpire. Their duty is only to examine and state an 
account. Ibid. 442. 
_ The persons to whom this reference was made were 
appointed by the parties and not by the court. Experts are 
‘appointed by the latter, and so are auditors. Judicial arbi- 
trators are chosen by the parties. Ibid. 444. 

It is then correct to say that the referees in. the present 
case were neither experts nor auditors of accounts, but arbi- 
trators, mutually chosen by the parties themselves. The 
article of the Code of Practice, on which the exception of the 
plaintiff is grounded, speaks only of auditors of accounts, and’ 
cannot be extended to arbitrators. The District Court 
therefore correctly overruled the exception, as inapplicable 
to the case. 


It is, therefore, ordered, adjudged and decreed, that the 
, judgment of the District Court be affirmed, with costs. 


DITCH VS. WILKINSON’S CURATOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. MARY. 


An action for services done as a laborer or servant, for wages, must be 
brought within a year after the service is rendered. A continuity of 
services does not prevent prescription from running. 

A verbal acknowledgment of a person, that he intended to give the plaintiff 
a certain sum, as a compensation for her services, will not repel the plea 


of prescription. 
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A declaration made by a party to a third person, that he was under a 
moral obligation to pay the plaintiff for services rendered, and mentioned 
a sum that he intended to give her, is not binding, when made out of the 


presence of the person in whose favor it was made. 


The plaintiff claims the sum of sixteen hundred and eighty 
dollars, for her services rendered to the deceased, Samuel 
Wilkinson, as house-keeper and sole manager of his domes- 
tic concerns, for nine years and four months, up to the time 
of his death, at fifteen dollars per month. She alleges she 
has claimed this sum from the curator of the estate of the 
deceased, who reftises to allow it, wherefore she prays for 
judgment. 

The defendant pleaded a general denial; and further 
averred, that if the plaintiff resided with the deceased, it was 
as an adulterous concubine, and that her maintenance was 
more than compensation for her services. He further pleaded 
the prescription of one year. 

Witnesses were produced by the plaintiff, who testified 
that she rendered great services to the deceased, in keeping 
house, making clothes for the negroes, and taking care of 
the young negroes and his domestic affairs. It appeared the 
plaintiff had a hushand living when she went to live with 
Wilkinson. They were never married. Wilkinson was 
heard to say, shortly before his death, that We considered 
himself hound to compensate the plaintiff for her services, 
which were proved to he worth from ten to twelve dollars 
per month, exclusive of her maintenance. 

“ A witness proved that Wilkinson, a short time before his 
death, stated to him (witness) that he and the plaintiff were 
going to separate, and that he was going to give her one 
thousand dollars and a likely negro.” 

On the trial the plaintiff’s counsel introduced a witness 
to prove that Samuel Wilkinson, deceased, during his life 
time, and a short time before his death, acknowledged that 
he was indebted to the plaintiff, which was objected to by 
the defendant’s counsel, on the ground that no oral admission 
of a debt can bar prescription, and that parole evidence of 
such admission is illegal and inadmissible. The objection 























OF THE STATE OF LOUISIANA. 


203 


was overruled and the testimony received. The defendant’s Wusrenx Dis. 
counsel took a bill of exception to the decision of the court. S://ember, 1836. 


It was admitted that Wilkinson died the 31st of December, 
1834. The petition was filed in this case the 2d July, 1835. 
The plea of prescription was rejected; and the Probate 
Judge decided that, by reason of the acknowledgment of 
said Wilkinson, a few days before his death, he was 
indebted to the plaintiff in the sum of one thousand dollars, 
judgment should be rendered in favor of her for that sum. 
The defendant appealed. 


Lewis, for the plaintiff. 

_ 1. The sum allowed by the judgment is shown to have 
been acknowledged by the deceased to be due to the plaintiff 
for her services. This much at least is owing, and the 
judgment must stand. 

2. Prescription cannot avail. It ceased to run, and was 
interrupted by the acknowledgment of Wilkinson that he 
owed the plaintiff. Louisiana Code, articles 3486, 3516, 17 
and 18. 

8. A continuity of services prevents the wages during the 
first year’s services from being barred by prescription. 4 
Louisiana Reports, 128-9. 


a 
Morse, for the defendant. 


1. A concubine cannot receive, by donation, inter vivos or 
mortis causa, any immovablez, and only of movables not 
exceeding one tenth part of the estate of the donor. Louis- 
iana Code, article 1468. 

2. This is a claim for services which is barred by the 
prescription of one year. A continuity of services does not 
prevent prescription from running. 6 Martin, N. S. 228. 
5 Louisiana Reports, 15. 

8. The parole admission of an account does not prevent 
prescription, on a claim for workmen’s wages, claims of 
servants. 3 JWartin, N. S., '707. 

4, Prescription of an account for services rendered by a 
servant, workman, or laborer, for wages, continues to run, 


DITCH 
v8. 


WILKINSON’S') ~~ 


CURATOR, 
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Wesrery Disr. annually, against it, unless there has been an account 
September, 1856. acknowledged, a note given, or a suit instituted. Louisiana 
~~ prren Code, 3499, 3500. 3 Martin, N. S., 707. 8 Martin, N. S., 
witxinsox’s 422 1 Louisiana Reports, 268. 2 Ibid. 382. 
CURATOR. 5. The authority relied on by the plaintiff’s counsel in 4 
- Louisiana Reports, 128-9, relates to clerks’ hire or wages, 
It is governed by the article 3503 of the Louisiana Code, 
which says nothing about prescription running, though 
there be a continuity of services. That case is different, 
from this. 


Martin, J., delivered the opinion of the court. 


The plaintiff claims a sum of money for her wages as a 
servant or house-keeper, during the period of upwards of 
nine years. 

The defendant pleaded the general issue; and that the 
plaintiff was the concubine of the deceased Samuel Wilkin- 
son, and assuch was not entitled to wages ; her services being 
compensated by her support. Prescription of one year was 
also pleaded. There was judgment in favor of the plaintiff 
for one thousand dollars, and the defendant appealed. 

The services of the plaintiff in the various branches of 

An action for house-keeping were proved. The concubinage was not 


services done @5 established by the evidence in the case, and if it had been, 


vant, for wages, jt could not have affected or diminished her claim for 
must be brought : ; 
within a year af- compensation for the above services. 


ter the service’ The plea of prescriptjon certainly attaches to her claim, 


continuity of ser- except for the services rendered the year preceding the death 

vices does not aie : : : 

prevent _pre- of Wilkinson, with whom she lived. The Code requires an 

lilies: fem ction for services of this kind to be brought within a year, 
A verbal ac- and expressly provides that a continuity of the serv'ces does 


oT comms, that not prevent prescription. Louisiana Code, 3499, 3500. 


he othe pleintif The Court of Probates, however, was of opinion that 
giv D ; : 
acertain sum as judgment could be given for the sum of one thousand 


a compensation * ‘ 
for hereervices, GOllars, on a declaration of the deceased that he was under 


will not repel strong moral obligations to requite her services and intended 
the plea of pre- 


scription. to give her that sum. This declaration cannot avail the 
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plaintiff in repelling the plea of prescription, because it was Wesrens Dist ” 


made orally. 3 Martin, NV. S., 707. , September, 1836. 
‘ . 2 SSS 
It cannot be considered as a new promise, as it was not GALE 
v8. 


made to, or in the presence of the plaintiff. Had it been, it .p.ern’s axe 
should, perhaps, have been disregarded, as proven by one A declaration 

: de by a party 
witness only. pomgapr a. minnaet 


The services of the plaintiff are proved to be worth twelve that he was un- 
: , der a moral ob- 
dollars per month, and she is entitled to recover the amount ligation to pay 


due to her at this rate, for the last year. 6 ae 


ed, and mention- 
: : ed a sum that he 
It is, therefore, ordered, adjudged, and decreed, that the intended to give 
2 ; her, is not bind- 
judgment of the Court of Probates be annulled, avoided, and ‘se pe agen 
J " : : . : out of the pre- 
reversed : and proceeding to give such judgment as, i OUF fence of donee 
opinion, should have been given in the court below, it is son in whose fa- 
. waite vor it was made, 
ordered, adjudged, and decreed, that the plaintiff recover 
from the defendant one hundred and forty-four dollars, to be 
paid in due course of administration of the succession of the 
deceased, with costs in the Probate Court, those of the 


appeal to be paid by the plaintiff and appellee. 


GALE vs. KEMPER’S HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. ™ 


When a note is payable at a particular place; a personal demand on the 
drawer cannot always be made, and is not required. It is sufficient if 


the deinand is made of any persons at the place designated. 


A notary is not required to make a demand of payment, protest or service 
of notice in the presence of witnesses. They are only to attest his entry 
and record. 

A notice of protest is properly directed to the principal and nearest post 
office to the residence of the endorser, when there are more than one in 

the parish. 





WEsTERN Dist. 
September, 1836. 
— 
GALE 
vs. 
KEMPER’S HEIRS, 


CASES IN THE SUPREME COURT 


A latent ambiguity may be explained by parole evidence. So the certificate 
of a notary is not an authentic act, aud may be explained by parole 
testimony. 

New trials may be granted ex officio, in the sound discretion of the court, 


This isan action against the widow and heirs of the late 
Nathan Kemper, deceased, to recover from them the amount 
of the following promissory uote, on the endursement of their 
aucestor. 


“Parish of St. Mary, April 1, 1829. 
“Twelve inonths after date [ promise to pay Nathan 
Kemper, or order, at the office of discount and deposit of the 
Bank of the United States, in New-Orleans, one thousand 
dollars, value received. “T',. T. HUDSON. 
* Pay to the use of Levi H. Gale. 
(Endorsed) “ Nathan Kemper.” 


The defendants admitted their ancestor’s endorsement, but 
denied their liability fur want of proper demand and legal 
notice of protest. 

The cause was tried on these pleadings and issues. 

The notary states in his certificate, dated the 3d April, 
1830. “I gave advice of the protest to F. 'T. Hudson and. 
N. Kemper, by notice in writing, of even date with said 
protest, which I put into the post office, addressed to them 
respectively, at the parish of St. Mary, Louisiana ; and again 
on the 5th (the 4th being Sunday,) I delivered to Levi H. 
Gale and L. Millaudon, the endorsers, of all of which [ make 
this record in the presence of D. L. M‘Kay and D. O. 
Hinks, witnesses. The original is signed by D. O. H. and 
D. L. M. *G. R. STRINGER, Notary Public.” 


The testimony of the notary and his clerk, taken on 
commission, shows that the notices of protest were put in 
the post office at New-Orleans, and directed to the parish of 
St. Mary, on the day of protest. This testimony was 
excepted to as attempting to prove something contradictory 
to a written instrument by parole. It was shown that letters 
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directed to the parish of St. Mary, generally, would arrive at. Wesrrey Dist. 
Franklin which was the nearest. oflice to the residence of the Sepéember, 1836, 


maker and endorser of the note. But it also appeared there 
was another post office in the parish, though the principal one 
is at Franklin, the parish seat. 

Judgment was rendered for the plaintiff for the amount of 
the note, against the widow of the deceased for one half, 
and against eight heirs for the other half, each one for his 
virile share. ‘The defendants appealed. 


Brownson, for the plaintiff, 

1. Urged the affirmance of the judgment below. The 
defendants were duly notified of the endorsement of their 
ancestor, and liability under it. 

2. The demand was made at the place where the note 
was made payable, in a proper manner, and daly protested 
for non-payment. Chitty on Bills, puge 333, and note. 


Splane, for defendant. 


1. The notice of protest is not sufficient to hind the 
endorser. It is not stated in the certificate of the notary in 
what post office the notice was placed to be sent to the 
endorser. 5 Martin, N.S., 512. 6 Ibid, 457. 

2. The notice is defective, hecause it was only directed to 
the parish of St. Mary, generally; there are three post offices 
in the parish. 

3. The demand for payment of the note is not properly 
made. It is not stated of whom the demand was made. 

4, The making of the protest, the demand of payment and 
the putting the notices in the post office, should all be done 
in the presence of the subscribing witnesses. Louisiane 
Code, 2231. 

5. The certificate does not show that the nctices were 
put into the post office the next mail day, after protest. 1 
Louisiana Reports, 125, 513. 

6. The protest of a note, or bill, is an authentic act which 
cannot be evidenced or supported by parole testimony ; nor 
contradicted or established thereby. Louisiana Code, 2256. 


_ GALE 
v8. 
KEMPER’S AEIRS, 
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Westenx Dist. 7. Protests should be registered in the notary’s office, and 

September, 1836. not kept in loose sheets. This copy is not certified by the 
GALE proper person. 
vs. 


KEMPER’S HEIRS. 2 a 
Martin, J., delivered the opinion of the court. 


The defendants complain of the judgment of the District 
Court against them, rendered on a promissory note, endorsed 
by their ancestor, on the following grounds: 

First, The demand was not legally made. 

Second, The demand, protest and placing the notices in 
the post office, should have been made in presence of the 
witnesses. 

Third, The certificate of the notary does not state in what 
post office the notices were put. 

Fourth, The notice of protest was improperly directed to 
the parish of St. Mary, when there are several post offices in 
that parish. . 

Fifth; The certificate does not state that the notices of 
protest were put into the post office, in due time. 

Sixth, That the protest is an authentic act which cannot 
be proven, contradicted or eked out by parole evidence. 

Seventh, That a new trial was improperly granted. 

Eighth, The heirs are nine in number, and each of them 

When a note , : 
is payable at a is decreed to pay one eighth of half of the whole debt. 
particular place, J. The note was made payable at the office of Discount 


a personal de- 


mand on the and Deposit of the Bank of the United States, in the city of 
drawer cannot 
always be made, New-Orleans, and the protest states that demand was made 


and eet cta. there from the proper officer. When a note is payable at a, 
cient if the de- particular place, a personal demand on the drawer or maker, 
mand is made of P P ’ ’ 
any persons- at cannot always be made, and is not required. It suffices to 


thew “8 have been made‘of any persons there. Chitty on Bills, 333, 


A notary is and note f. 
—s . , 

mo cea demand 1. The counsel has not shown, and we are unacquainted 
of payment, pro- with any law requiring a notary to be attended by witnesses 
test or service of é 

notice, ». the when he makes a demand or protest, or serves a notice. In 

e of wit- . . : . 

_ oon : They Speaking of the wilnesses, the counsel is understood as referring 
Gocttease-rs: to those who attest the entry of the notary in his book. 
cord. These, in our opinion, are called on merely to attest that 


i 
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the entry was made by the notary, and at the time: it Wesreny Dist. 
purports. September, 1836. 

II. This point will be examined with the sixth. GALE 

IV. The evidence shows, that at the time the notice Was xumpxnsnstns. 
sent, there were two post offices in that parish; one in the A _ notice of 
town of Franklin, the seat of justice, and the other at the Late Hath yo 
Dutch Settlement. The officers ‘of the post office have weed DU 
attested that letters directed, generally, to St. Mary, are fice to the resi. 

5 ‘ , dence of the en- 
always sent to the former post office ; none being sent to the dorser, when 
a - . there are more 
other, unless they be specially directed thereto. The office {cre awe mire 
at Franklin is the nearest to the residence of the endorser of ‘parish. 
the note, and the one at which he received his letters and 
papers. The notice was therefore properly directed. 

V. The certificate states that on the day of the protest, the 
notary put the notice in the post office, directed to the 
endorser, at the parish of St. Mary. This was in time, and 
as soon as it could be done. 

VI. No attempt has been made to prove, contradict, or eke A latent ambi- 
out the protest, by parole evidence. The certificate states Sued te on 
that the notice was put in the post office, directed to the role evidence. 

: So the certificate 
endorser, at the parish of St. Mary. It does not appear on of anotary isnot 
the face of the: certificate, that there is any ambiguity in os aaah = 
this. The ambiguity which appears is latent, and may be Plained by pa- 

: ; - role testimony. 
explained by parole evidence. 

The certificate is not an authentic act, in the meaning of 
the article of the Code, to which the counsel refers. Louis- 
iana Code, 2256. The authentic act there spoken of, is the 
act which is received by the notary, in the presence of two 
witnesses, and subscribed by the party or parties thereto. 

VII. New trials are within the sound discretion of the New trials 
court, and may be granted ex officio. aa oficiot tn the 

VIII. The error suggested as to the amount for which %und discretion 

ee b 7 : : of the court. 
each heir is liable, is evident on inspection, and the 


plaintiff’s counsel consents to its correction. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed; and proceeding to give such judgment as in our 
27 
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WestERn Dist. 
September, 18.56. 


SOJOURNER 


v8, 
CHARPONTIER, 





CASES IN THE SUPREME COURT 


opinion should have been rendered in the court below, it is, 
therefore, ordered, adjudged and decreed, that the plaintiff 
do recover of the defendant, the sum of one thousand dollars, 
with interest at five per cent. per annum, from the 3d day of 
April, 1830, until paid, together with three dollars, the costs 
of protest, and the costs in the court below ; one-half of 
said sums to be paid by the defendant, widow Nancy 
Whittaker, and one ninth of the other half by each of the 
other defendants, respectively; the plaintiff and appellee 
paying the cost of this appeal. 











SOJOURNER US. CHARPONTIER. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


The parties to the appeal are alone competent to make a statement of facts, 


and not other persons who are not cited in the appeal. 


So where the appellant agreed with the warrantor that the original 
documents should be brought up and read in the Supreme Court, and 
such warrantor was not cited: Held, that the appeal must be dismissed 
on the motion of the appellee; the documents not being produced. 

An agreement between the parties to the appeal, to bring up the original 
documents as part of the record, would be binding on both parties. 
This is a petitory action. The plaintiff claims title to two 

tracts of land situated on the Bayou Téche, in the parish of 

St. Mary, in the possession and claimed by the defendant. 

The plaintiff alleges that the defendant is cultivating and 


cutting timber from the locus in quo, to his great injury. He . 


prays for judgment giving him the land and quieting him in 
the possession thereof, together with one thousand dollars in 
damages. 





? 
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The defendant set up title to the land in question, as Wzsrnx Drsr. 
derived from A. Porter and J. Baldwin, and cited them in September, 1836. 


warranty. 

The warrantors appeared and set up title in themselves, 
and acknowledge they sold to the defendant, and support his 
title. They state, that one Joseph Gerbeau, who claims 
land adjoining the locus in quo, has refused to abide by the 
boundary lines as.established by survey, but claims his line 
by parallel lines, which has the effect. of depriving the war- 
rantors of the land conveyed by them to the defendant 
according to the survey, &c. They pray that Gerbeau be 
made a party to this suit, &c. Gerbeau called one William 
Disk’s heirs to defend him. 

Upon these pleadings, and the evidence of title produced 
by the parties, the cause was tried by the court. Judgment 
was rendered in favor of the defendant for the land in con- 
test, according t6 the boundary lines by which he claimed it. 
The plaintiff appealed. The defendant, Charpontier, alone 
was cited in the appeal. 

The clerk of the District Court certified that the record 
contained a true and correct transcript of the original proceed- 
ings in the suit of Sojourner vs. Charpontier, on file and of 
record in his office; and that said transcript contains a 
correct copy of all the evidence introduced on the trial of said 
cause, except the documentary evidence, the originals of 
which the parties have agreed to take up to the Supreme 
Court without having them copied. 

The appellant prayed an appeal, returnable to the nezt 
term of the Supreme Court at Opelousas, &c. 

The judge granted the appeal as prayed for, on the appel- 
lant’s giving bond and security according to law, in the sum 
of two hundred dollars. ‘ Dated, 26th December, 1834.” 

The record of appeal was filed on the 16th day of Septem- 
ber, 1835; on which day the court met at Opelousas to hold 


’ the annual term. 


\ 


Brownson, for the defendant and appellee, moved to dismiss 
the appeal on the following grounds : 


SOJOURNER 


v8. 
CHARPONTIER, 
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September, 1836. 


SOJOURNER ~ 
v8. 
CHARPONTIER. 





Western Dist.. 


CASES IN THE SUPREME COURT 


1. The order.of the District Judge granting the appeal, 
does not state any day on which the same shall be returned, 

2. Because the transcript of the record contains no state- 
ment of facts, Judge’s certificate, bill of exception or asssign- 
ment of errror, apparent on the face of the record. _ 

8. The appeal is made returnable to a court which does 
not exist, and not to this honorable court. 

4. Because: the clerk of the District Court has cenit to 


an agreement respecting the, evidence, which he was not 


authorized to certify ; and of whose existence this appellee 
has no knowledge, and which was never made by him. 

5. The appeal has been taken from that part of the 
judgment below discharging the parties. cited in warranty in 
the said cause, because those parties have not been cited to 
appear and answer to the said appeal, and because the 
appeal is irregular, informal, and erroneous. 

Splane, for the appellant, filed his affidavit, stating that 
A. Porter, the ostensible defendant in this suit, being called - 
in warranty by the defendant, Charpantier, did make the 
agreement mentioned in the certificate of the clerk, that the 
original title papers on which the rights of the parties 
depend, and on which the suit was tried in the District 
Court, should be produced in the Supreme Court. 

2. That the statement of facts here produced by him, was 
agreed to between himself and Judge Porter ; the original of 
which was to be brought into this court. 

3. He further contended, that the appeal was to be brought 
up and tried by agreement, between him as counsel for the 
plaintiff, and Judge Porter, who managed the defence. 

4. The appeal is made returnable to the next term of the 
Supreme Court, which necessarily means the first day of the 
term; and the record was returned and filed on that day. 


- Martin, J. delivered the opinion of the court. 

The counsel for the appellee has moved this court to_ 
dismiss the appeal on several grounds ; one of which only, it it 
is necessary to notice. 
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The clerk of the District Court certified, that all the Wxsrzny Disr. 
evidence on which the case was tried, is faithfully transcribed September, 1836. 
and contained in the record, except certain documents which  sosournzr . 
the parties agreed should not be copied, but that the originals (y,n:owrmn, 
should be taken up and read in this court. 

As the clerk is without authority to attest such an agree-, 
ment, the appellant has produced an affidavit, averring, that 
it was agreed between the counsel for the appellant and 
A. Porter, who was one of the parties cited in warranty, that 
the originals of the omitted documents should be used on the 7, sestlints 


appeal. ‘ the appeal are 
. : alone competent 
The judgment in the court below having been rendered to make a state- 


against the plaintiff and in favor of the defendant in posses- ™¢"* Of facts, 


sion, the former contented himself with taking his appeal Persons who are 
: , not cited in the 
against the latter alone, leaving him (the defendant,) the appeal. 


choice to make such of the persons cited’ in warranty parties ps ae = 
2 pre ant a 

._to the appeal, as he chose. None were so made, nor could, with the warran- 

tor, that the ori- 


perhaps, be made. ginal documents 


: : : _ should be 
As the judgment appealed from is to be reviewed contra ee a 


dictorily with the defendant and appellee only, it was with read in the Su- 


him or his counsel that a statement of facts should first be eee. 


j int Trantor was not 
attempted to be made. This was not done. The transcript Freq Held, that 


which has been brought up is insufficient. But, it is conten- So a9 — 
ded, that this defect has been cured by the agreement which ocean 


f : , : appellee, the do- 
is stated in the affidavit. Had this agreement been made ore ee ae ee 
between the parties to the appeal, they would have been ing produced. 


a : b ; : An agreement 
bound by it. But this agreement took place between the hetdoen Chea 


appellant and one of the warrantors, against whom no judg- a 
. o bring wu e 
ment was given; and no appeal was prayed. The defend- cxtginall ocu- 


ant and appellee, who was not a party to this agreement, jc" > 


correctly urges, that it was as to him, res alios acta, and he is would be bind- 


ing on both 
not bound by it. a. as 


Let the appeal, therefore, be dismissed, with costs. 
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Western Dist. 
September, 1836. 


FRIEBY 
vs. 
CHRETIEN ET AL. 






























CASES IN THE SUPREME COURT 


FRIEBY US. CHRETIEN ET AL. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE. 
THEREOF PRESIDING. 


The circumstance of the plaintiff having proposed to take a less sum than 
that which he claims, to avoid a suit, and which was not accepted, does 
not preclude him from recovering the sum which he legally proves to be 
due to him. 

Propositions or admissions for the purpose of buying peace, or made to 
avoid litigation, are not admissible in evidence in courts of common law; 
and the adverse party will not be allowed to avail himself of them in the 


courts of justice in Louisiana. 


The plaintiff claims two hundred and forty dollars, which, 
he alleges, Gerard & Frangois D. Chretien justly owe him, 
as a mechanic, for labor and servicés rendered. He alleges, 
that he was employed by the defendants to work as a 
mechanic, at the rate of fifty dollars per month, and his 
boarding allowed him, from the 3d April, 1830, until the end 
of the crop season. That the defendants unjustly discharged 
him and threw him out of employment, which injured his 
reputation as a mechanic and engineer, to his damage three 
hundred dollars. He prays judgment for his wages and 
damages, amounting to five hundred and forty dollars. 

The defendant denied that the plaintiff was entitled to any 
part of his account, because he left their plantation without 
any just cause, and left his work incomplete and unfinished, 
by which they sustained heavy damages, and would lose a 
great part of their crop, amounting to five thousand eight 
hundred and eleven dollars, according to an account annexed. 
They pray that the plaintiff’s demand be rejected, and that 
they recover the sum claimed by them. 

On the trial, the defendants’ counsel asked a witness, “if 
he was authorized by the plaintiff to propose to the defend- 
ants to give hima certain sum not to institute a suit; and 
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whether he did not make the proposition, and whether the 
same exceeded fifteen or twenty dollars in amount.” To 
which question the plaintiff’s counsel objected as illegal 
evidence: which evidence was rejected by the court, and 
the decision excepted to by the defendants’ counsel. 

The cause was submitted to a jury, who returned a 
verdict of one hundred and fifty-two dollars for the plaintiff. 
Judgment was rendered in his favor against the defendants’ 
confirming the verdict. They appealed. 


Lewis, for the plaintiff, urged the affirmance of the 
judgment. 

2. The objection to the question asked by the defendants’ 
counsel of the witness was properly sustained: the question 
was illegal and the evidence inadmissible. 2 Starkie on 
Evidence, 37, note 9. 


Simon, contra. 


Martin, J., delivered the opinion of the court. 


This case is before us on a bill of exceptions. 

The defendants having asked a witness whether he had 
not been authorized by the plaintiff to propose that they 
should pay him a certain sum, (fifteen or twenty dollars) on 
receipt of which he would forbear instituting a suit against 
them; the plaintiff objected to the question being answered, 
and the objection was sustained. 

It does not appear to us that the judge erred. The 
question was at least irrelevant. From the circumstance of 
the plaintiff having expressed a willingness to accept a less 
sum than that which he claimed, in order to avoid a suit, it 
cannot be concluded that, if the proposition be not accepted, 
he is not entitled to a verdict and judgment for the sum 
which he legally proves to be due to him. 

From a reluctance to embark in litigation, many are 
induced to submit even to heavy sacrifices, in order to avoid 
the delays, expenses and vexations attendant thereon; in 
other words, to buy their peace. To permit the persons to 
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Wawaas Dist. _ 
September, 1836. 


FRIEBY - 
v8. 
CHRETIEN ET AL. 


The circum- 
stance of the 
plaintiff haying 
proposed to take 
a less sum than 
that which he 
claims, to avoid 
a suit, and which 
was not accept- 
ed, does not 
preclude him 
from recoverin 
the sum, whic 


he legally proves 
to be due to him. 


Propositions 
or admissions for 
the purpose of 
buying peace, or 
made to avoid 
litigation, are 
not admissible 
in evglence in 
courts of com- 
mon law, and the 
adverse party 
will not be al- 
lowed to avail 
himself of them 
in the courts of 
justice in Louisi- 
ana. 












Wesreax Distr. Whom such propositions are made to avail themselves of 
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September, 1836. them, to the injury of their adversaries, would be to shut the 





door on pacification and reconciliation, and thus to perpetuate 
contention and strife. Accordingly, in the courts of common 
law, evidence of them is inadmissible. 2 Starkie on Evidence, 
2d American edition, 37. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


BALLEW vs. ANDRUS’S EXECUTOR. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF ST. LANDRY, 


Courts of Probate have exclusive jurisdiction of all claims for money 
against successions administered by an. executor. 

Where the principal and his sureties are jointly and severally bound, either 
of them may be sued alone on the bond. 

If the party bound himself, his heirs and executors, the latter may be sued 
on the bond alone. 

Obligations arising from a sheriff’s bond, as relates to the sureties, are 
obligations ex-contractu and not ex delicto, even when the bond is given 
to cover damages, resulting from /orts or omissions of duty of the 
principal therein. 

Conventional obligations may be superadded to those resulting from torls 
or quasi offences, and the party complaining may resort to his remedy 


on either. 


This is an action instituted on a security bond, executed 
in 1821, by Benjamin S. Haw, the then sheriff of the parish 
of St. Landry, against the executor of the succession of the 
late Joseph Andrus, one of the sureties in said bond, to 
recover the sum of one thousand dollars, alleged to be owing 
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to the plaintiff, on account of the illegal conduct’ of the said Wesrzry Dist. 


sheriff, whilst in office. 
The plaintiff alleges, that in the year 1821, in the parish 


-of St. Landry, Joseph Andrus, in his life time, together with 


Benjamin 8. Haw and others, entered into a joint and several 
obligation, by which they bound themselves, jointly and 
severally, to the governor of Louisiana, &c. in the sum of 
six thousand dollars, on the following conditions, after 
reciting that the said Haw had been appointed sheriff of the 
parish of St. Landry: ‘Now if the said Haw shall, after 
entering into said obligation, well and faithfully execute 
and make true returns, according to law, of all such writs, 
orders, and process, as shall come into his hands as sheriff 
aforesaid, and well and truly pay over all sums of money 
that shall come into his hands, as sheriff, to the persons 
entitled by law to the same, and shall faithfully do and per- 
form all such other duties as may be required of him by law, 
then the said obligation to be void; otherwise to remain in 
full force and virtue.” 


The plaintiff further alleges, that in 1822, Richard Baber, for “ 


whose use he now sues, caused to issue a writ of sequestra- 
tion against one Samuel Fisher, which was executed by said 
Benjamin S. Haw, as sheriff, seizing and taking into his 
possession a negro boy, and so returned on the writ. That 
afterwards, in the year 1824, Baber obtained judgment 
against said Fisher, and the sheriff was required to deliver 
up said negro boy, in pursuance of said judgment, which he 
has wholly neglected and refused todo; by reason whereof 
the sureties in the said bond became liable, and especially 
the estate of Joseph Andrus, deceased, who was one of said 
sureties, is liable to pay the sum of one thousand dollars, 
and for which the plaintiff prays judgment. 

The defendant, as testamentary executor of Joseph Andrus, 
deceased, pleaded to the jurisdiction of the Probate Court, 
averring that it belonged to the District Court. That the 
suit was improperly brought against him, and should have 
been instituted against Benjamin S. Haw, the sheriff, whose 

28 


September, 1836. 
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BALLEW 
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ANDRUS’S 
EXECUTOR. 








Wesrerx Distr. acts were complained of ; 
September, 1836. Andrus, who are of age, &c. 
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or against the heirs of Joseph 
That this is an action founded 
in a tort or quasi offence, and is personal in its nature, and” 
should have been brought against the sheriff. He prays that 
the suit be dismissed. 

After hearing the parties on these pleadings, the Probate 
Judge dismissed the suit, at the. plaintiff’s costs. He 
appealed. 

Parrott, for the plaintiff, insisted that he had two remedies ; 
one against the sheriff, as for a tort or-quasi offence, arising 
ex delicto ; and also an action on the bond against the surety, 
arising ex contractu. 

2. The Probate Court is the proper jurisdiction before 
which to bring suit for money demands against an estate of 
a deceased person. 


Lewis, for defendant. 

1. The Court of Probates is limited in its jurisdiction. It 
is a court of special jurisdiction for the settlement of 
successions, and cannot be extended to actions founded on 
torts and sounding in damages. Code of Practice, 924-5. 
5 Louisiana Reports, 324. 

2. This case does not come within the provisions of law 
relating to the jurisdiction of the Court of Probates, but 
belongs exclusively to the District Court. 8 Louisiana 
Reports, 212. 

3. This is in the nature of a personal action arising ee 
delicto, and should have been brought against the heirs and 
not the executor. Code of Practice, 3, 26 to 40, 120. 6 
Louisiana Reports, 97. 

4. The cause of action in this case grows out of the 
misconduct or quasi offence of the sheriff, a neglect of duty, 
and not out of a contract entered into with the plaintiff. 
Louisiana Code, 2294-5. 6 Martin, N. S., 668, 691, 708. 
11 Toullier, 156-7, 161, &c. 

5. This action is prescribed by the lapse of one year. 
Louisiana Code, 3501. 
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Martin, J., delivered the opinion of the court. 
The plaintiff is appellant from a judgment sustaining the 
defendant’s plea to the jurisdiction of the court. 

The suit was brought on a sheriff’s bond, on which the 
defendant’s testator was a surety. An exemption from the 
jurisdiction of the Court of Probates is claimed on the 
following suggestions : 

First, That the District Court has exclusive. jurisdiction. 

Second, That the suit ought to have been brought against 
the sheriff, whose acts alone are complained of. 

Third, That it should have been brought against the 
heirs, and not the executor of the deceased surety. 

Fourth, That it is an action grounded on a tort or quasi 
offence, and is personal in its nature. 

I. According to the provisions of the 924th article of the 
Code of Practice, 13th clause, Courts of Probate have exclusive 
jurisdiction of all claims for money against successions 
administered by an executor. 

II. The sheriff and his sureties were jointly and severally 
bound, therefore an action lies against either of them. 

III. The party bound himself, his heirs, executors, &e. 
His executor is, therefore, suable on the bond. 

IV. It has been decided by this court that obligations 
arising from a bond, even when it was given to cover dam- 
ages resulting from torts or omissions, are obligations ez 
contractu and not ex delicto.. Poydras et al. vs. Patin. 5 
Louisiana Reports, 324. . 

Conventional obligations may be superadded to those 
which result from torts or quasi offences, and the party in 
whose favor they accrue may choose between them and 
resort to either remedy. 


It is, therefore, ordered, adjudged. and decreed, that the 


judgment of the Court of Probates be annulled, avoided and 


reversed, the plea to the jurisdiction overruled, and the case 


- remanded for further proceedings, according to law, the 


defendant and appellee paying costs of the appeal. 
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Courts of Pro- 
bate have exclu- 
sive jurisdiction 
of ali claims for 
money against 
successions ad- 
ministered by an 
executor. 


Where the 
principal and his 
sureties are 
jointly and sever- 
ally bound, ei- 
ther of them may 
be sued alone on 
the bond. 


If the 
bound himself, 
his heirs and ex- ' 
ecutors, the lat- 
ter may be sued 
on the bond, 
alone. 


Obligations a- 
rising from a 
sheriff’s bond, 
as relates to the 
sureties, are ob- 
ligations ea con- 
tractu and not 
ex delicto, even 
when the bond 
is given to cover 
damages, result- 

ing from torts or 

omissions of du- 
ty of the princi- 
pal therein. 


Conventional 
obligations may 
be superadded 
to those result- 
ing from torts or 
quasi offences, 
and the party 
complaining 
may resort to his 
remedy on ei- 
ther. 






220 





CASES IN THE SUPREME COURT 
































Western Dist. 
September, 1836. 
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PATTERSON ' ; 
v8. 
MAYFIELD’s _ PATTERSON 0S. MAYFIELD’S: CURATOR. 


CURATOR. ; : 





APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF LAFAYETTE, 


A judgment of another state, rendered under a statute requiring no notice 
to be given to the defendant, will not be enforced in this state, whatever 


may be its effect in that state. 


The judgment of another state, regularly obtained, when the defendant 
had been served with process, or had otherwise appeared, is conclusive 
evidence of the debt. But the defendant must have had due notice 
or have actually appeared, to give validity to the judgment when sued 
on here, 

Judgments taken by default, even when the party has been cited, cannot be 


proceeded on by the via executiva. 


This action is founded on a judgment rendered in the 
state of Tennessee, against the late Elisha B. Mayfield, in 
1825. ; 
- The plaintiff alleges that the estate of said Mayfield is 
’ indebted to him in the sum of five hundred and three dollars 
and forty-four cents, being the amount of a judgment 
obtained against the deceased and others, in Giles county, 
in the state of Tennessee, on motion, according to the laws 
of that state, at the August term of their Circuit Court, in 
1825. That he is the owner of said judgment by transfer 
from one Irby, who was the plaintiff therein. He prays for 
. judgment against J. B. Mudd, the curator of the estate of 
Elisha B. Mayfield, for the amount of said claim. 

The curator denied that the estate of Mayfield was 
indebted to the parties in said judgment, or that any judg- 
ment was legally rendered against him in Tennessee. He 
further avers, that Elisha B. Mayfield resided in the state of 
Louisiana from the year 1822 until his death, in 1833, and 
could not be sued in the state of Tennessee ; that he had 
no notice, and could have none, and never did appear or 
plead to said suit; that said judgment is in no way binding 











rT 


it 





- record and judgment from Tennessee. 





OF THE STATE OF LOUISIANA. 





221 


on him, but is illegal and of no effect. He prays that the Wesrerx Dist. 


plaintiff’s demand be rejected, with costs. 

Upon these pleadings and issues the parties went to trial. 

The plaintiff offered in evidence an authenticated copy of 
a statute of the state of Tennessee, empowering sureties who 
have paid any debt, &c., to obtain judgment by motion 
against the principal debtor in their favor, without requiring 
any notice or process of citation on the party condemned, &c. 

He next offered the record of a judgment which one 
G. Irby obtained against Elisha B. Mayfield and others, as 
their surety, on motion at the August term, 1825, of the 
Circuit Court of Giles county, in the state of Tennessee, for 
the amount of the sum claimed; also a transfer of the same 
to the plaintiff. The defendant’s counsel objected to the 
introduction of this evidence, which objection was overruled ; 
the record was received, and a bill of exceptions taken. 

It was admitted Mayfield lived in Louisiana when this 
judgment was obtained against him in Tennessee. 

The judge of probates was, however, ‘of opinion the 
evidence was insufficient to authorize a recovery, and ' gave 
judgment for the defendant. The plaintiff appealed. 


Mouton, for the plaintiff. 

1. The judgment offered in evidence in this case was 
correctly rendered in Tennessee, according to the statute of 
that state, providing for a summary remedy against debtors, 
in favor of sureties who have been compelled to pay. 

2. The record of this suit and the statute are both properly 


September, 1836. 
1 ....nneremeresineieiatieeianenens 


PATTERSON 
Vs. 
MAYFIELD’S 
CURATOR, 





authenticated and are admissible in evidence. Ingersoll’s - 


Digest of the Laws of the United States, page 76, section 1. 

8. Notice to the defendant, in proceedings had under this 
statute of Tennessee, is not required, and the judgment is in 
accordance with it. 


Crow, for the defendant. 
The Court of Probates erred in receiving as evidence the 
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peared, to give 
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judgment when 
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1. Because it was-rendered against Elisha B. Mayfield, 
who resided in Louisiana, to whom no notice was ever given 
of any suit existing against him in Tennessee. 5 Johnson, 37, 

2. Because the judgment, if such was ever rendered, ig 
not signed by any judge and is null. 5 Martin, NW. S., 105. 

3. The law of Tennessee, cited by the plaintiff, does not 
exempt the party claiming a judgment on motion, from the 
necessity of giving the defendant notice of such motion. 

4. The obligation sought to be put in force here must be 
governed by the laws of Louisiana. 4 Martin, N. S., 419. 


7 Martin, N. S., 108. 


Martin, J., delivered the opinion of the court. 

The plaintiff is appellant from the decision of the Court of 
Probates rejecting his claim, founded on a judgment obtained 
in the state of Tennessee against the late Elisha B. Mayfield, 
deceased, whose estate is administered by the defendant, as 
curator. 

The pleas were nil debit, and that the deceased was, long 
before and at the time of the judgment, a resident of the 
state of Louisiana. That he had no notice of the suit and 
did not appear therein. 

The record and judgment of the case in the state of 
Tennessee does not show that the then defendant had any 
notice of the suit, by service of process or otherwise, or that 
he appeared : neither does this appear aliunde. 

It is. trué the statute of that state, on which the suit was 
instituted, authorized judgment to be rendered on motion, 
without notice being required to be given to the party. It 
is not for us to inquire whether, in that state, the want of 
notice might be urged on an appeal or writ of error, or 
otherwise. It suffices for us to say that the “judgment of 
another state, regularly obtained, when the defendant had 
been served with process or had otherwise appeared, is con- 
clusive evidence of the debt. ' But the defendant must have 
had due notice to appear, or must have actually appeared to 
the suit,” or the judgment of another state is of no validity 
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in this. “ 1 Kent’s Commentaries, 2d edition, 260, 261, and the Wusrrny Dist. 
note to the latter page. September, 1836. 
. ® , ——————SSSS= 
In cases in which the party has actually been served with —canuin 
process, but has neglected to plead, and judgment was taken 
against him by default, the Code of Practice disallows a Jelunuiniten 
resort to the via execuliva.. Code of Practice, article aj. kem by default, 
even when the 


The Court of Probates decided correctly in rejecting the party has been 


e ° bd . . . . . d t 
plaintiff’s claim and in giving judgment for the defendant. roeceded on 


the via executi- 


: vd. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 








CARLIN US. HARDING. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


An oral agreement between the plaintiff and defendant, that as endorsers 
of a note, each will pay one half of the entire sum for which they are lia- 
ble, is not annulled or suspended by a subsequent agreement to reduce 
the first une to writing. 

The oral agreement was perfect and binding on both parties when the 
proposition to reduce it to writing was made; the latter agregment can 
only be considered as intending to give a less mutable form to the first 
one. 

This is an action by the second endorser of a promissory 
note, discounted in bank for seven hundred dollars, against 
the first one. Both endorsements are in blank. The bank, 
as holder of the note, recovered a judgment against the 
endorsers for the entire sum in solido, which was satisfied by 
each of them paying one half. 

The plaintiff alleges, that as second endorser he is entitled 
to recover the sum, which he paid on said judgment to the 











224 


CASES IN THE SUPREME COURT. 


Western Dist. bank, from the defendant, amounting to four hundred and 
September, 1836. eleven dollars and fifty cents, with interest and costs. 


CARLIN 


v8. 
HARDING, 





The defendant admits that he and the plaintiff endorsed 
an accommodation note for James Foster, which was dis. 
counted in bank for the sum stated, but that it was verbally 
and specially agreed between them, that in case the note 
was not paid by Foster, each one was to pay one half of the 
amount thereof and divide the loss equally. That, in pur. 
suance of said agreement, he paid up and discharged one 
half of a judgment, interest and costs, which the bank 
obtained against them on said note. He prays that the plain- 
tiff’s demand be rejected, with costs, and for general relief, 

Upon these pleadings and issues the case was tried before 
the court on the following facts, admitted’ in evidence. 

The plaintiff and defendant were the endorsers on an 
accommodation note drawn by James Foster, to the order of 
W. S. Harding, and endorsed by him and the plaintiff in 
blank, and which was discounted for the benefit of the 
drawer. A short time before the note became due, the 
parties, not knowing which was the first endorser, agreed, 
verbally, that each would pay one half. That previously to 
this the defendant had taken a mortgage from Foster on a 
negro man, to secure him against his endorsement. Nothing 
was said of this matter at the time of the agreement, but 
shortly afterwards the plaintiff demanded of the defendant 


‘a transfer of one half of the mortgage, which the latter 


refused. The former then said he would not consider him- 
self bound by their first agreement. The defendant insisted 
on it, but still refused the plaintiff a participation in his 
mortgage. It appeared, also, that the plaintiff required the 
agreement with the defendant, that each pay half the note, 
should be drawn up in writing, and that defendant directed 
an attorney to draw it up accordingly, but it was not done. 
It was in proof that the mortgage was worthless, the negro 
being previously covered by judicial mortgages to a greater 
amount than his value. 

Judgment was given for the plaintiff, and the defendant 
appealed. 
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Splane, for the plaintiff, contended, that as the agreement Wesrenx Disr. 
between the plaintiff and defendant, that each should pay September, 1836, 
one half of the note endorsed by them; was intended and ann 
contemplated to be in writing, the plaintiff had a right to 
withdraw from it and did so, in consequence of which it 
was no longer binding. 

2. The second endorser of a promissory note is entitled to 
recover the whole amount thereof from the first, when their 
names are endorsed in blank, and when he has paid, or is 


the holder of it. 








v8. 
HARDING. 


T. H. Lewis, for defendant, said the only question is, 
whether a party to a verbal contract can recede without the 
consent of the other. This cannot be done. 


Martin, J., delivered the opinion of the court. 


The parties to the present suit having endorsed an 
accommodation note for one of their friends, and not recol- 
lecting which of them was the first endorser, entered into an 
oral agreement that each of them should support one half of 
the loss, if there was any. The plaintiff having paid one 
half of the note, but discovering he was the last endorser, 
brought the present suit to recover the money thus paid. 
The defendant has appealed to this court from the judgment 
rendered against him. 
He shows that, some time after the agreement had been 
entered into between them, the plaintiff required that it 
should be reduced to writing, to which the defendant 
assented. This agreement was, however, never carried into An oral agree- 
effect by actually reducing it to writing. The defendant’s Ment, , between 


the plaintiff and 


counsel contends that the district judge erred in considering defendant, that 
as endorsers of a 
the oral agreement as annulled by the subsequent under- note, each will 


standing that it should be reduced to writing, or at least as the pore 
suspended until this was done. for which the en- 
. os ua a dorsers are lia- 

It appears to us that the judge a quo erred in his decision. bie, isnot annul- 


The oral agreement was perfect and binding on both parties, ~y x ee 


when the proposition to reduce it to writing was made by greementto re- 
’ duce the first one 


. the plaintiff to the defendant. This proposition, and the to writing. 
29 
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Wesrenx Dist. assent thereto, must be considered as made with the view to 
September, 1836. secure the performance of the oral agreement, by giving to 
xxicur it ‘a less mutable-form, rather than to annul or suspend it, 
_ Had the parties proceeded to the confection of the writing, 
CALLENDER AND . a cae PRs 
vestors. neither would have had the right of insisting on the change 
The oral a- or alteration of an iota of the agreement. Neither could 
greement was , % * . . 
perfeetandbind- insist on any thing but a correct and faithful transcript of 
yl A Phe the agreement, and in case of a disagreement in this respect, 


proposition to they would have to remain in possession of the right of esta. 
reduce it to wri- 


ting was made ; blishing the first agreement by any evidence in his power, or 
the latter agree- : ‘ : F 
ment canonly be by an appeal to the conscience of his adversary. His failure 
considered a8 yy} ie 12 : 
pneding sais might be the consequence of his inability to establish the 
a less mutable contract, not from its being annulled or suspended by the 


form to the first se 
one. agreement to reduce an oral contract to writing. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that ours be for the defendant and appellant, 
with costs in both courts. 


KNIGHT vS. CALLENDER & DEBLOIS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 


The plea to the jurisdiction is waived by pleading any other subsequent 
plea. 

An insolvent debtor, after cessio bonorum, is incapable of standing in 
judgment, even in the Supreme Court, as appellant in a suit in which 
he is made defendant. 

" Where one partner makes a cessio bonorum, for himself individually, and for 
the firm, the other partner retaining his private capacity, may be sued 
in attachment for a debt of the firm, on his leaving the state. 

Judgment against a garnishee cannot be reviewed in the Supreme Court, 

when he is not made a party to the appeal. 
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This action commenced by attachment. The plaintiff Wxsrzny Disr. 
claims eight hundred and twenty-two dollars and seventy- September, 1836. 


eight cents from the defendants, who resided in New-Orleans, 





KNIGHT 
v8. 


and attached’a sum about equal to his demand, in the hands ,,,::enpun np 


of one Walter B. Wilcoxon, in the parish of St. Mary,/as a 
debt due and owing to the commercial firm of the defendants. 
The defendants excepted to the action ; Ist., that they are 
residents of New-Orleans and should -have been sued there. 
Qnd. They have made a cessio bonorum, which has been 
accepted, and the plaintiff’s claim put on their bilan. 

The district judge overruled these exceptions; sustained 
the attachment, as to Callender; and as regards — the 
cause was sent to the concurso. 

The defendants further pleaded the general issue, “a that 
a syndic had been appointed to take charge of their property 
and effects, who had possession of their books and accounts, 


which would show payments. They pleaded payment of 


one thousand dollars. 

The garnishee admitted there was a balance of’ four 
hundred and odd dollars in his hands, belonging to the 
defendants’ firm. The plaintiff’s claim was admitted; as 
also the absence of Callender from the state, at the time of 
suing out the attachment. The insolvent proceedings were 
offered in evidence, in which it was shown that Deblois for 
himself, individually, and for the commercial firm of Cal- 
lender & Deblois, had made a surrender, which was accepted, 
and the claim of the plaintiff placed on the bilan as a debt of 
the firm. 

The district judge rendered judgment in favor of the 
plaintiff, against Callender, for the amount of the debt 
claimed, and against the garnishee for the sum admitted to 
be in his hands; belonging to the firm. The defendants 
both appealed. 


Splane, for the plaintiff, exparte. 
1. The exceptions were properly overruled, both as to the 
domicil and surrender. It is shown that one of the defend- 





DEBLOIS. 
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Western Dist. ants is absent from the state, and the surrender was made 
September, 1836. by the other one, alone. 
"KNIGHT 2. One’ partner of a commercial firm cannot make @ 
catuenpan axp SUrrender for the firm ; nor is the other partner,who is bound 
pesiois. + in in solido, discharged from his liability in consequence of 
such surrender. 8 Martin, N. S., 676-9. 


Martin, J., delivered the opinion of the court. 


The plaintiff instituted suit against the defendants ag 
partners in trade, for‘a debt of the partnership, and attached 
some funds and property in the hands of one Walter B. Wil- 
coxon, one of their debtors, who was made a garnishee. 

The defendants pleaded to the jurisdiction of the court on 
the score of commorancy, they being residents of a different 
parish than that in which the suit is brought; and after- 
wards, on a suggestion that they had made a cessio bonorum, 
which had been accepted, and the claim of the plaintiff 
placed on the bilan; they prayed for a dismissal of the suit, 

The exceptions were overruled, and the attachment against 
Callender sustained ; and, as respects Deblois, the case was 
ordered to be sent to the concurso. 

The defendants next pleaded the general. issue and com- 

is ti a pensation ; and that Deblois for himself and the firm, had 


the jurisdiction made a surrender, which had been accepted, and a syndic 


is waived by . 
pleading any @ppointed. 


other subsequent he District Court rendered judgment against Callender 


lea. j 
‘An insolvent f0r the whole amount of the sum demanded, and against the 


nang garnishee for the balance admitted by him to be due to the 
incapable ' of defendants’ firm, to be applied to the payment of the judg- 
= ny 4s- ment against Callender. The defendants appealed. 


the Supreme The statement of facts show that the plaintiff’s claim was 
Court as appel- 


lant, ina suitin admitted, and that the cessio bonorum was made by Deblois, 


a for himself and for the firm, Callender and Deblois. It was 


Where one part- further shown, that the defendants were commercial part- 
ee “or ners in New-Orleans at the time of the surrender of Deblois, 
himself indivi- and that Callender had left the state at the time of issuing 
dually, and for 

the “firm, the the attachment. 
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The plea to the jurisdiction, was, in our opinion, waived Wesrznw Dist. 
by the subsequent one. Deblois, having made a cession for September, 1836. 
himself and the firm, had no capacity to stand in judgment saenis sr an 
in this court as appellant from a judgment, which, if vox 


: erroneous, must be reversed on the application of the syndic. other partner re- 
taining his pri- 


The appeal, as to him, must therefore be dismissed. vate capacity, 
Callender retaining his private property, the plaintiff was My be suet i 


entitled to a judgment against him personally, notwithstand- debt of the firm, 
on his leaving 


ing the cessio bonorum of the firm. ’ the state. 
The judgment against the garnishee cannot be reviewed FE neon 
in this court, because he is not before us. nishee cannot be 


reviewed in the 
Supreme Court, 


It is, therefore, ordered, adjudged and decreed, that the “hen pgs 


judgment of the District Court be affirmed, with costs. the appeal. 


HARRIS ET AL. US. KNOX. 


APPEAL FROM THE COURT OF THE FIFTH JUPICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 


The action of mechanies, as builders, brick layers, carpenters, &c., who 
undertake work by the job, and who do certain pieces of work at different 
times, is not prescribed by the lapse of one year, 

The prescription provided in the article 3499 of the Louisiana Code does 
not apply to the actions of mechanics who do work by the job. 


This is an action instituted by J. Harris, and the widow 
and heirs of Nathan Sargent, deceased, who were partners 
in the brick making and building business, to recover from 
the defendant the sum of five hundred and ninety-seven 
dollars and sixty-nine cents, for work done by them for the 
latter, in their capacity of undertakers, brick makers and 
brick masons, and for furnishing materials for the construc- 
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Westenx Dist, tion of the building they undertook, according to a detailed 
September, 1856. account annexed. 


HARRIS ET AL. 
v8. 
KNOX, 





The defendant pleaded a general denial, and that if he 
ever was indebted to the plaintiffs it has long since been 
extinguished by compensation. He then sets up several 
detailed accounts of payments and articles furnished to the 
plaintiffs, which is pleaded in compensation. 

He further pleads the prescription of one, three, four and 
five years against the olaintify? demand. 

The work and labor, and materials furnished by the 
plaintiffs is’ alleged and shown to have been performed 
between the - of April, 1825, and the 31st of December, 
1827. 

This suit was brought the 22d of May, 1833. 

The district judge, after hearing the evidence, and 
explanations and arguments of counsel, examined the 
accounts between the parties, and gave judgment in favor of 
the plaintiffs for the sum of two hundred and seventy-eight 
dollars and fifty-six cents. The defendant appealed. 


Garland, for the plaintiff. 

1. The main question in this case is that of prescription. 
The prescription of one year is relied on. This is only 
applicable to workmen’s wages, who work by the-day or 
month. ; 

2. The plaintiffs were a class of mechanics who undertook 
work by the job or piece, and their claims for the value of 
their work are not prescribed by the lapse of one year or any 
other period. 4 Louisiana Reports, 113. 5 Ibid., 15. 1 Ibid., 
265. 6 Ibid., 591. 


Lewis, for defendant, contended that the plaintiffs’ claim ~ 
was barred by the prescription of one year. Louisiana Code, 
articles 3499, 2742. 


Bullard, J., delivered the opinion of the court. 


This is an action to recover the value of work and labor 
done, and materials furnished, according to the account 
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annexed to the sheriff’s petition. Judgment having been Wesrsan Dist. 
_rendered in favor of the plaintiffs, the defendant appealed. — September, 1836. 


The only defence on which he relies in this court is the . ssl 
prescription of one year, under article 3499 of the Louisiana te 
NOX. 

Code. The action of 


It appears that the plaintiffs are mechanics who undertake mechanics, _ as 
‘ ‘ : , , uilders, brick- 
todo jobs, and that at different periods, as detailed in the Jayers, ‘carpen- 


account, they were employed by the defendant to work, not ‘t_&e-» who 
by the day or the month, but to do certain pieces of work, for by the job, and 
which the undertaker, at the same time, furnished the rleccast egies 
necessary materials. We are of opinion that this case is not smetproentne’ 
one of those contemplated by the article of the code-relied by the lapse of 
on, and that the plea of prescription was properly overruled. ~ ee 
Louisiana Code, article 2742. 1 Louisiana Reports, 268. 4 aaa mage 
Louisiana Reports, 113. 5 Ibid., 5. 6 Ibid., 591. of the Louisiana 
. Code, does not 
' apply to the 


It is, therefore, ordered, adjudged and decreed, that the oe yt 


judgment of the District Court be affirmed, with costs. by the job. 


SARGENT’S HEIRS vs. KNOX. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 


The prescription of one year, as provided in article 3499 of the Louisiana 
Code, is not applicable to claims for work done by the job. 


This is an action for work done by the job, and at different 
times, by the ancestor of the plaintiffs, who was a brick 
mason and brick maker for the defendant. The services are 
alleged to have been rendered between the Ist of February, 
1830, and the 30th of November following. The sum 
claimed is four hundred and forty-three dollars and fifty-five 
cents, according to a detailed account annexed. 
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WssrzaxDisr. The defendant pleaded’a general denial ; that if the plain. 
September, 1856. tiffs ever had any claim against him, it has been extinguished 
cox by compensation. He then annexed a detailed account of 
v8. . . 

EES zr at. payments and articles furnished, and prays that the plaintiffs 
demand be rejected, with costs. He also pleaded the pre. 

scription of one year, &c. 
The District Judge gave judgment in favor of the plaintif 


for part of the sum claimed. The defendant appealed. 
Garland, for plaintiff. 


Lewis, contra. 


Bullard, J., delivered the opinion of the court. 


pe preserip- This case cannot be distinguished from the one against 
ti 

as provided in the same defendant just decided. The same plea is relied on 
article 3499 of under similar circumstances, and the question must receive 
the Louisiana 


Code, is not ap- the same solution. 
plicable to 
claims for work 


done by the job. Jt is, therefore, ordered, adjudged, and decreed, that the 
judgment of the District Court be affirmed, with costs. 


COX US. REES ET AL. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


The surety in a mortgage for specified sums, consisting of a principal debt 
and the interest accruing on it, is not liable for a private account owing 
the same person by the principal debtor. 

Where the creditor receives funds of his debtor, he has a right to apply them 

to the debts that are due and payable, in preference to others more 

onerous, but which are not due. 
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onerous, and already due and payable. cox 


° ° ° ° ° . v8. 
This suit is instituted to recover from David Rees, as _ azzs grat 


principal, and John H. Thomas, as surety, the sum of one 
thousand four hundred and ninety-eight dollars and fourteen 
cents, as a balance due on the following account; and also 
a small balance on another account. 


“Col. David Rees, 


“ 1827. To N. Cox, Dr.” 


June 16. To amount of judgment in favor of 


N. Cox, - tA te - $1498 14 


« « To 10 per cent. interest, from 3d April, 


1816, to this day—Il1 years, 2 





months, and 13 days, - - - 1678 32 
ilies Amount of all costs, - - - 8550 
$3211 96” 


“ Received of Col. David Rees, the amount of the judg- 
ment as above stated in an act of mortgage, passed this day, 
before the honorable Paul Briant, judge of the parish of St. 
Martin. St. Martinsville, 16th June, 1827.” 


* JOHN BROWNSON, 
Attorney for N. Cox.” 


The mortgage was executed of even date with the 
foregoing receipt, on a tract of land and several slaves, with 
J. H. Thomas, who intervened in it as surety. 

The above debt was divided into two parts of principal and 
interest accrued. The interest part, amounting to one 
thousand seven hundred and thirteen dollars and eighty-two 
cents, was made payable in the act of mortgage in one and 
two years from its date. The principal was also divided into 
two parts or instalments, payable in three and four years, 
with ten per cent. per annum interest, from the date until 


paid. 


30 





So a mortgage debt, which the debtor had a greater interest in paying, but Wrsreaw Dist. 
not being due, is not entitled to imputation or preference over one less September, 1856. 








Western Dist. 


CASES: IN THE SUPREME COURT 


In the year 1829, and before any of the instalments were 


September, 1836. naid, Rees subscribed for shares of stock in the Consolidated 





Association Bank of Louisiana, and applied to the plaintiffs 
agent in St. Martinsville to postpone the mortgage, and allow 
him to mortgage the same property to the bank to secure hig 
stock, on condition that the two first instalments (embracing 
the interest of the original debt, as above,) should be paid 
out of the first moneys received from the bank. 

The plaintiff’s agent agreed to this arrangement; and 
Thomas, the surety, assented in the following terms: 


‘St. Martinsville, April 24, 1829.” 
“Mr. J. Brownson, 

“Dear Sir: Col. David Rees having proposed to pay off 
~ the entire interest on the Cox claim, which now amounts to 
more than the original debt, upon our agreeing to release his 
negroes, mortgaged in part for the payment of that debt, I 
beg to state that I am willing to that arrangement, provided 
the land already mortgaged continues to be mortgaged for 
the original debt, and the claim of Cox to have the preference 
against the iand over all others.” 


In accordance with the arrangement made with the plain- 
tiff’s agent, and the assent of the surety in the foregoing 
letter, the slaves in the mortgage were released in favor of 
_ the bank, but retained on the land. On the 19th March, 
1830, before the two last instalments of the old debt secured 
by the mortgage became due, the plaintiff received Mr. 
Rees’s check for three thousand five hundred and ninety dol- 
Jars, on the bank. The former applied this sum in payment 
of the two first instalments, being the interest of the old debt, 
and the remainder to an account for supplies and advances 
made for Rees. There was still a balance of this last 
account, and the principal of the mortgage debt unpaid. 

The District Judge rendered judgment against both 
defendants, (Rees, and his surety, Thomas,) for the sum of 
one thousand four hundred and ninety-eight dollars and 
fourteen cents, and the interest, at the rate of ten per cent. 
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per annum, as stipulated in the mortgage, and for the further Wesrzxy Dist. 
sum.of two hundred and two dollars and fifty cents, balance September, 1856. 
of the private account, with legal interest, and ordered the cox 
mortgaged premises to be seized and sold to satisfy said yeu er ab. 
judgment. The defendants appealed. 


Brownson and C. Voorhies, for the plaintiff. 


1. The appellant, Thomas, cannot be discharged from his 
suretyship on the ground that the plaintiff has released or 
postponed the mortgage which he had on the slaves in favor 
of the Consolidated Association Bank, because he consented 
to it under certain conditions, which have been complied 
with on the part of the plaintiff. 

2. The sum of nineteen hundred and twenty dollars and 
twelve cents, arising from the funds. obtained from the 
Consolidated Association, which the plaintiff received from 
David Rees, was imputed, according to the understanding 
of the plaintiff with the appellant, to the payment of the two 
first instalments due on the act of mortgage to the former, 
being for the interest which had accrued on the original 
demand. 


Simon and Brent, for defendants. | 

1. The plaintiff has released his mortgage without the 
surety’s consent, which discharges him from all liability 
under his suretyship. 

2. The assent.of the surety was given conditionally, that 
the mortgage should be retained on the land, and a part of 
the other debts be paid off, which has not all been done. 

3. The sum of money received by the plaintiff was 
sufficient, if it had been properly applied, in payment of the 
whole debt. . 

4, The payment by Rees should have been imputed to 
the most onerous of his debts, even those not actually due. 
12 Duranton, No. 195. ‘ 


Martin, J., delivered the opinion of the court. 


The defendants and appellants complain that the district 
, judge erred in stating the plaintiffs claim, and striking the 
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Wzsrzrx Disr. balance. Rees, the principal debtor, owed the plaintiff’ 

September, 1836. thirty-two hundred and eleven dollars and ninety-six cents, 

cox which he secured by mortgage and the. security of his 

urs praz. c0-defendant. The latter consented that Rees should transfer 

his mortgage to the Consolidated Association Bank, and 

release it as to the slaves, the mortgage still remaining on 

the land, on condition that the sum of seventeen hundred 

and thirteen dollars and eighty-two cents, which was due 

for interest and costs, and was part of the said claim, should 

be discharged out of the money to be obtained out of the 
Consolidated Association Bank. 

The district judge rendered judgment against both 
defendants for the amount of the principal debt of fourteen 
hundred and ninety-eight dollars and fourteen cents, with 
interest, as stipulated in the mortgage, and for two hundred 

The surety in and one dollars and fifty cents, the balance of an account 


tr a due by Rees alone to the plaintiff. 


are _° The defendant, Rees, has not shown that he is injured by 
and the interest the judgment. His co-defendant argues that he is improperly 


gate Pe charged for the balance due by Rees on his private account, 


aprivate account as his suretyship is confined to the sum stated in the mort- 
owing the same 


person, by the gage. He further urges that the balance of the money 


Principal debtor. received by the plaintiff from the Consolidated Association 
Where the 


creditorreceives Bank, on Rees’s check, after deducting the amount of the 


‘/.* 
col or no’ interest and costs on the original debt, should have been 


right to apply ; inci . 
em ‘o,°PhY imputed to the principal of the mortgage debt, and not 


debts that are applied to the reduction of the private account of the plaintiff 


due and payable : 
in preference to against Rees. 


others more o- It is clear that the defendant, Thomas, is not chargeable 


bu 
which are not for the balance of this account. 


es ™ The plaintiff, not being restrained by any stipulation of 


debt, which the either of the defendants as to the money received from the 


debtor had 
greater interest * bank, except as to the interest on his claim, had an 


th Reine ine, ie undoubted right to apply it to the only debt of Rees, then 
not entitled to due and payable. The mortgage debt, which Rees had a 


imputation, or 
ecco over greater interest to pay, not being as yet payable, was entitled 


one less onerous . 
and already due *.20 preference over a debt less onerous, which was then 


and payable. payable. 
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It is, therefore, ordered, adjudged and decreed, that the Wesrsnn Drier. 
judgment of the: District Court be annulled, avoided and September, 1836. 


reversed, and, proceeding to give such judgment as in our 
opinion ought to have been given in the court below, it is 
ordered, adjudged and decreed, that the plaintiff recover from 
the defendant, Rees, as principal, and John H. Thomas, as 
surety, the sum of fourteen hundred and ninety-eight dollars 
and fourteen cents, with ten per cent. interest per annum, 
from the 16th of June, 1827, until paid; and it is further 
ordered, that the plaintiff do recover from the defendant, 
Rees, the further sum of two hundred and one dollars and 
fifty-one cents, with interest at five per cent. per annum, 
from the 7th of October, 1834, until paid; it is further 
ordered, that the land specified in the petition as mortgaged 
for the security of the original debt be first seized and sold to 
satisfy the said sum of fourteen hundred and ninety-eight 
dollars and fourteen cents, the plaintiff and appellee paying 
the costs in this court, and the appellants paying those in 
the court below. 


HUTCHINGS US. FIELD ET AL. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


Where A, in consequence of several persons endorsing his notes in bank, 
sells, conveys and delivers, by an authentic or notarial act, several slaves 
to them, to be holden until they shall be fully satisfied for their 
endorsement; that A shall have the power of redeeming said slaves on 
paying said notes as they fall due: Held, that this isa mortgage for the 


security of the endorsers, and not a sale which vests the property with 


the right of alienation. 


HUTCHINGS 
v8. 
FIELD ET AL, 





NaI eee 
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Western Dist. When there is no price stipulated, and the words of the act or instrument 
September, 1836. 


HUTCHINGS 


v8. 
FIELD ET AL, 





of conveyance, are, that the persons to whom it is made, shall hold the 
property until their endorsements are satisfied, it repels the idea of a 
contract of sale. 

Such a conveyance is not a sale with the power of redemption. A right to 
refund the price and take back the property, necessarily supposes a price 
has been stipulated. There was no determinate price, and the party was 
not divested of title. 

A mortgage is valid even if the possession of the property effected is given 
to the mortgagee. It is not of the essence, though of the nature of the 

contract of mortgage, that the mortgagor should remain in possession, 


This is a petitory action in which the plaintiff seeks to 
recover several slaves in the possession of the defendants, J. 
N. Field, J. Brownson, J. ¥. Saunders and H. Carlin, together 
with their hire at fifteen dollars per month; and also to 
recover damages from James Plaisted, who he alleges sold 
these slaves to the defendants, without right or title to them. 

The defendants pleaded a general denial; and averred 
that by a notarial act passed the 16th of February, 1828, the 
negroes claimed in the petition were sold, transferred and 
delivered, ‘with other property, by the plaintiff, to James L. 
Johnson, Evan Bowles, George Singleton, Isaac L. Baker 
and William Sterling, by whom the said negroes have 
been regularly sold and transferred to these indents. 
They pray to be quieted in their possession, and that the 
suit be dismissed. 

The defendants further pleaded, that they purchased the 
negroes referred to, with warranty, and for a valuable 


- consideration, and cite their vendors, Johnson and others in 


warranty. 

The vendors answered and set up title to the slaves, under 
the notarial act of the 16th of February, 1828, in which they _ 
aver the plaintiff sold and transferred them, with other pro- 
perty, for and in consideration of having endorsed three 
several promissory notes, amounting to three thousand seven 
hundred and twenty dollars, which notes were discounted in 
the bank at Opelousas, and the proceeds received by the plain- 
tiff. That to secure them against their endorsements, the 
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plaintiff sold and delivered the said property to be held by Wesrenx Disr. 


G. Singleton, Isaac L. Baker and W. Stirling, etc., did on 
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them until they be fully satisfied. They aver they had to pay September, 1836. 
all of said notes when they became due, and thereby acquired savurcuxes - 
a full and complete title to the slaves in question. Plaisted jis: vr at. 
averred that he acted as the agent of the vendors in selling 
said slave, and set up the act of the 16th of February, 1828, 
as the authority under which they were sold. . 
Upon these issues and pleadings the parties went to trial. 
The act of the 16th of February, 1828, by which the 
plaintiff conveyed the slaves to the vendors of the defendants 
contains the following clauses. 
_“ Whereas, at the suit of sundry persons against William — 
Hutchings, in the parish of St. Landry, the following pro- 
petty has been seized, to wit: a plantation and tract of land, 
etc., lying and adjoining the town of Opelousas, also ten 
negroes, all of which are in the hands of the coroner of the 
parish of St. Landry, and now offered for sale.” 
* And whereas, in order to release said property, and aid 
the said William Hutchings, James L. Johnson, E. Bowles, 


the 9th of February, 1828, endorse for the said William 
Hutchings, three several promissory notes, for the entire sum 
of three thousand seven hundred and twenty dollars, in the 
Bank : a at Opelousas. Now to secure the afore- 
said endorsers for their ‘said endorsements, the said William 
Hutchings has bargained and sold, and does by this act grant, 
bargain, sell, set over and deliver to them, the said endorsers, 
all and singular the above described property, to be holden 
by them, (said endorsers) until they shall be fully satisfied 
for their said endorsements. And it is agreed, that the said 
endorsers shall have the right of selling the above described 
tract of land, for such price as to them may seem right, and 
upon such terms of credit as will meet the payments of the 
above notes; provided the terms of sale of the land shall not 
be less than one, two and three years. It is also agreed, that 
the said William Hutchings shall have the privilege of 
redeeming said negroes, on his paying up said notes as they 
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Wsstsex Dist. fall.due, and fully discharging said endorsers from all respon. 
September, 1856. sibility on account of their said endorsements, etc.” 


HUTCHINGS 


The same property, included in the above act, had been 


yuu erat, Previously mortgaged to the bank, by Hutchings and wife, 





to secure a loan of two thousand dollars. This formed part 
of the debt for which the new notes were given and 
endorsed, by the persons above mentioned. 

The agent of the endorsers in writing to one of them, 
explains the object and nature of the foregoing act, in the 
following manner: 


“To James L. Johnson, Esq. 

“Sir, I have been obliged, in order to carry into effect your 
wishes and those of your co-endorsers, to wit: to aid Mr, 
Hutchings, and at the same time to secure you, to take from 
Mr. H. a sale and conveyance of the land and negroes to 
the endorsers, which as their agent and attorney in fact, J 
have accepted. The notes could not be discounted on yes- 
terday the 16th instant, because the bank was not in funds; 
and no assurance could be had that they would ultimately 
be discounted, because a board of directors could not be had. 
It was then with no small difficulty that I prevailed on their 
creditors to relinquish even momentarily their lien on the 
property. They finally consented to accept the motes as 
collateral security, provided the negroes be taken entirely 
out of the possession and control of Hutchings; and so 
distinct and positive was this proviso, that it was requisite 
that they should not remain even one night in his hands. 
They consent to wait until the first of May, to see whether 
the notes can be discounted ; if they are discounted then the 
creditors who receive their money will immediately subro- 
gate you to their rights. The bank will subrogate you as 
the renewals are paid up, and in the mean time they retain 
their lien, which renders you as safe as if they were trans- 
ferred to you. If, on the Ist of May, the notes are not 
discounted, the land and negroes will not be subject in your 
hands to the executions, which are suspended until then, and 
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you will be answerable for the delivery of the negroes. 1 Wesrznw Dist. 
September, 1836. 


have engaged a man to take the négroes down to you, and 
you will consider them yours. Duty to yourself and to the 
gentlemen who have lent you their names, will teach you 
the importance of having a watchful eye to them. 
“Your friend, etc., 
“R. N. OGDEN.” 

“It is expressly understood that the negroes are to remain 
in your hands. .  €R.N. O. 

“Opelousas; February 17th, 1828.” 


The evidence showed that the endorsers for whose security 
the negroes in question were mortgaged, paid into bank the 


gums, and took up their notes for which they were bound. 


The negroes were then sold by James Plaisted, Esq., as 
agent of the endorsers of Hutchings, in 1831, for their bene- 
fit, and the present defendants were purchasers at said sale. 
The district judge decided that the sales were legal and gave 
judgment for the defendants. The plaintiff appealed. 


Simon, for the plaintiff. 


Brownson, for the defendants. 

1. The instrument executed between the plaintiff and 
defendants is a sale; the price is the amount which the 
endorsers agreed to pay for him in bank; the terms used 
are those of a sale; plaintiff sells and delivers, and the con- 
dition of defeasance only makes it a sale on condition. In 
such a case the property is acquired to the purchaser, unless 
the seller complies strictly with the condition ‘stipulated. 


- Louisiana Code, article 2545. Ibid., 2547. The fruits belong 


to the purchaser. It is not an antichresis, because it contains 

no stipulation that the fruits shall be deducted annually 

from the interest and afterwards from the principal debt. 

Louisiana Code, article 3143. Nor is there any thing to show 

that such were the intentions of the parties. On the con- 

trary, the stipulation that the plaintiff should have a certain 
31 
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Westen Dist. limited time to redeem the slaves, by repaying the money, is 
September, 1836. in¢onsistent with such an idea. 


HUTCHINGS 


2. But whether the act be a mortgage or a sale, the 


vex srat, Plaintiff has no right to recover ; the defendants have paid 





‘ enforced. 


the debt stipulated, and the plaintiff has shown no return of 
the money, or offer to return it. He agreed by the act to 
put the property in possession of the defendants, and gave 
up the possession accordingly. There is nothing against 
good morals in that stipulation, therefore it ought to be 
How then can he be permitted to retake the 
property without paying the amount as agreed? In autho. 
rizing this the court would violate the positive and expressed 
intentions of the parties. If the plaintiff had tendered a 
restoration of the price, the case might have a different 
appearance. 

3. It was not stipulated, whatever may be said to be the 
character of the act or the contract in question, that the 
defendants should account for the services of the negroes; 
they were lawful possessors, as owners, in case the con- 
ditions were not complied with, and they neither expressly 
nor impliedly stipulated to account for the services of the 
negroes. Johnson, one of the defendants, agreed, it is true, 
to divide the profits of his sugar plantation with the plaintiff, 


~ but it is in evidence that Johnson made no profits. 


Bullard, J., delivered the opinion of the court. 


The plaintiff sues to recover certain slaves in possession of 
the defendants severally, which he claims as owner. The 
defendants set up title under a sale made by James Plaisted, 
who, they allege, was duly authorized to sell them; and 
that the plaintiff, by an act passed before James Ray, Notary 
Public, on the 16th of .February, 1828, sold and conveyed 
said slaves, together with other property, to J. L.. Johnson, 
E. Bowles, G. Singleton, I. L. Baker, and W. Stirling, by 
whose assent they were sold to the defendants. 

The title of the defendants depends, therefore, upon the 
character and constitution of the instrument passed before 
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Ray, which, the plaintiff contends, created only an antichresis Wxsrsny Dist. 
or a mortgage, but which, the defendants insist, amounts to S¢ptember, 1856. 
a sale of the slaves in question. HUTCHINGS 
That instrument recites, that a certain tract of land in 
Opelousas, and the slaves now in controversy, had been 
seized in execution as the property of Hutchings ; that John- “where A, in 


j oye . t 
son, Bowles, Singleton, Baker, and Stirling, in order to sonsequense’ of 
release the property from seizure, endorsed for Hutchings endorsing 4 bis 

; ; : 
three promissory notes, one for seven hundred and seventy she, conveys 
'y 


dollars, one for five hundred and fifty dollars, and one for two ppb set a, 


thousand four hundred dollars, payable twelve months after notarial act, se- 
R rent 7 veral slaves to 
date, in the Bank of Louisiana. ‘ Now, in order to secure the them, to be hol- 


aforesaid endorsers for their said endorsements, Hutchings “°, be fully a2 


sells, sets over, conveys and delivers to his said endorsers, the tisfied for their 
endorsement ; 


v8. 
FIELD ET AL, 


: aforesaid property, to be holden by them until they shall be that A shall have 


fully satisfied for their said endorsements. It is further Soni, —— 


agreed, that the endorsers shall have the right to sell the slaves, on pay- 


ing said notes as 


tract of land upon such terms of credit as will meet the pay- they fall due: 
Held, that this is 


‘ment of the above notes, not to exceed two and three years. 4 mortgage for 


It is further agreed, that Hutchings shall have the right of a security of 
e- endorsers, 


redeeming the slaves on paying the notes as they fall due, and not a sale 
' - : BOE which vests the 
and fully discharging his endorsers from liability on account property, with 


of the same.” the right of ar 

a ie be ‘ lienation. 
We are of opinion that this is not evidence of a sale of the When thereis 
slaves. No price is stipulated. It is true, a consideration 2°,Price stipular 
ted, and the 


for the contract, such as it existed, is stated, to wit: that the words of the act 
: : : or instrument of 
other contracting parties had become his endorsers, and bound conveyance are, 
; : : that the person 
themselves to pay certain sums of money if he did not, upon (5 "\yhom! it is 
demand and notice. And the declared intention of the par- _ shall hold 
. . . . 0 un= 
ties, was, to secure and indemnify the endorsers in the event iil their en, Har 
of their being rendered liable, and on their payment of the fed. itrepela the 
notes. It is also true, words of conveyance, such as are idea of a con- 
‘ tract of sale. 
usual in contracts of sale, are employed. But we are to look 


at the substance and essence of contracts, rather than their 
form. The expressions used in the act, that the parties are 
to hold the property until they shall be fully satisfied on 
account of their endorsements, repels the idea of a sale. - 
The agreement, as to the sale of the land on credit, is evi- 
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Western Dist. dence of a mandate accepted by the endorsers. Instead of 
September, 1836. selling the land, which, we think, stands on the same footing 


ae with the slaves as to the title of the endorsers, they sold the. 


riety Er at. slaves. It is contended that this is a sale with the right of 


Such aconvey- redemption. A right to refund the price and take back the 
ance is nota sale 


with the power property, necessarily supposes that a price has been stipu. 


f tion. : : . 
Srighttocetoad lated. In this case we think there was no determinate 


the _ Price and price. The intention of the parties evidently was to affect 
pepe, news: the property which formed the object of the contract to the 
—_ AE ggg payment of such sums as the endorsers might be obliged to 
ee pay to the bank; and the contract contains all the essentials 
pa — of a mortgage, according to the definition 2 the Code, 
was not divested Articles 3245, 3249. It is true, possession of the slaves was 
— given to the endorsers, but it is not of the essence though of 
is wait, ovta if the nature of the contract of mortgage, that the mortgagor 
br aeomeragh should remain in possession. 
fected is given We conclude, therefore, that the plaintiff did not divest 
to the mortga- |. ; 
<i “Itisnoror himself of title. 
doth of the We have doubted whether the defendants ought not to be 
nature of the maintained in possession until the money paid in ban 
ee: es tained in po til th y paid in bank by 
nm 0 
mortgage, that the endorsers shall have been refunded. But we are, upon 
‘houldeniein the whole, of opinion, that the defend 
should remainin the whole, of opinion, that the defendants are not subrogated 
" possession. to the rights of the original endorsers, and that the action to 
be exercised by them or their representatives, to enforce pay- 
ment out of the property, is one which could not be divided 
so as to be exercised by the defendants severally. They 
must, therefore, be left to their recourse on the vendors in 
warranty and the rights of the endorsers under the original 


contract reserved. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed ; 
and it ‘is further adjudged and decreed, that the plaintiff 
recover of the defendants, severally, the slaves named in the 
petition, to wit: of John N. Field, the slave Simonson ; of 
John Brownson, the slave Isaac; of Jared Y. Saunders, the 
slaves Jessee and Thorn; and of Hilaire Carlin, the other 
slave, named Tom: and it is further ordered, that the -case 
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be remanded to the District Court for further proceedings, a8 Wesrznx Dist. 
between the said. defendants and their warrantors, and that September, 1836. 
the defendants pay the cost in both courts; reserving, how- Bape ae oo 
ever, to the original endorsers, or their representatives, their 
rights under the original contract with the plaintiff, to be 
paid out of the property therein specified, such sums as they 
may have paid on account of the plaintiff. 


ww. -* 
JOHNSON’S HEIRS 


HUTCHINGS 0S. JOHNSON’S HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


When, from the circumstances of the case, justice requires it, the cause 


will be remanded for a new trial. 


The plaintiff claims a sum of money for the services of 
certain slaves of his, which were put on the plantation of 
the late James L. Johnson. See the preceding case of 
Hutchings vs. Field et al. 

He alleges that he was entitled to part of the crops of said 
plantation for his own and the services of his slaves, the 
proceeds of which, he says, amounted to considerable sums, 
and were received by the defendants’ ancestor. An account 
is made out and annexed, showing the sum claimed. 

The defendants pleaded a general denial. They also set 
up the act of sale to Johnson and others, as the endorsers of 
the plaintiff, made in 1828, and averred that the said slaves 
were kept on the plantation in pursuance of said sale, and 
their maintenance and clothing amounted to nearly as 
much as the one half of the crops, and that the plaintiff had 
long since received such balance as was due to him. They 
also pleaded two separate demands against him in reconven- 
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Westéex Dist. tion. On hearing the evidenée of the parties, the district 

September, 1836. judge was of opinion the claim of the plaintiff was fully 

~ ancenzaux compensated by the defendants. The suit was dismissed, 
- and the plaintiff appealed. 


















BERNARD. 
Simon, for the plaintiff. 
Brownson, contra. 
Bullard, J., delivered the opinion of the court. 
This case is intimately connected with the one just 
7 decided between the same plaintiff and Field et al., as the 
When, from 


the cireumstan- Controversy grows out of the same contract. We think that, 
Serine maa considering the change in the condition of the patties which 
it, the cause will may be produced by that judgment, justice requires that this 
be remanded for ; 

anewtrial. | should be remanded for a new trial. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed and annulled, 
that the case be remanded for a new trial, and that the 
appellees pay the costs of the appeal. 


ARCENEAUX US. BERNARD. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF LAFAYETTE. 


Where a testator bequeathed the usufruct of all his property to his brother — 
and ‘the brother’s wife, “ during their lives,” and after both their deaths 
“the property to return to those that may be legally entitled to the 
same”: Held, that no part of the usufruct ceases until the death of both 


the usufructuaries. 


This suit was instituted in the Court of Probates by, the 
plaintiff and her minor child, who, she alleges, are the only 
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legal heirs of Toussaint Arceneaux, deceased, to recover Wxsrsry Dist. 


from the defendant the property of his succession. 

The defendant is the surviving widow of a brother of the 
deceased. She claims the usufruct of the succession under 
his will, in which he bequeathed to his brother. and Dame 
Aspasie Bernard, his wife, “all his property, of whatsoever 
nature the same may, be, during their natural lives, without 
their being obliged to give security to my other heirs; and 
after the death of my brother Joachim, and his wife Aspasie, 
my property will return to those that may be legally entitled 
to it.” This brother has since died, and his widow is the 
present defendant, and claims the right to continue in pos- 
session of the property of the succession under the said will. 

The judge of probates maintained the possession under 
the will, and gave judgment for the defendant. The 
. plaintiff appealed. 


Mouton, for the plaintiff. 


1. This suit is brought by the heirs of Toussaint Arceneaux, 
to recover his estate from the defendant, who claims the 
usufruct of it during her life, under the last will and testa- 
ment of the deceased. 

2. The plaintiff contends, that said will only gives the 
defendant the usufruct of one half of the estate. Louisiana 
Code, articles 529 to 531. 


Crow, contra. 


Bullard, J., delivered the opinion of the court. 

This case has been submitted to us on points, and presents 
the single question, whether the plaintiffs, as heirs at law of 
Toussaint Arceneaux, deceased, are entitled to recover the 
whole or any part of his succession. The defendant claims 
as usufructuary under the testament of the deceased. It 
appears that she is the survivor of her husband, to whom, 
jointly with herself, the usufruct was bequeathed “during 
their lives.” 


September, 1836. 





ARCENEAUX 
v8. 
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Westsrx Dist. The plaintiffs rely upon articles 529 to 531 of the Louisiana 
Sepiember, 1836. Code to prove that usufruct is divisible, and that in this case, . 
ancexravx at least as to one half, it terminated at the death of the 
erneinp, > Husband, and that their right then attached. These articles 
seem to establish the principle that there may be a joint 
usufruct terminating at different periods, as to the several, 
usufructuaries, But in this case we are to be guided by the - 
probable intention of the donor, as expressed in the testa- 
ment. The expression “during their lives” would perhaps 
leave it doubtful whether the testator meant to create a right 
of survivorship in favor of one of the persons named as 
legatees. But this ambiguity appears to us to be cleared up 
Where a tes- by other clauses in the will. The testator goes on to say, 
tator bequeathed << after the death of my brother Joachim, and the death of 
the usufruect of " ; ‘ 
all his property his wife Aspasie aforesaid, my property will return to those 
to his brother ; a 
and his brother’s that may be legally entitled to the same. 
prs ap We are of opinion that these expressions indicate, on the 
‘ after both their part of the testator, his intention that his other heirs, the 
deaths ‘‘the pro- je : , 
rty to return plaintiffs, shall have no right to enter upon the enjoyment 
nae ane of his estate until the death of both the usufructuaries. 
tled to the Having failed to show that their right has yet attached, we 
same : eld, 3 ; ‘ f ¥ 
that no part of think the court did not err in rendering judgment against 
th fruct a" 
te ws che plaintift 
death of both the 
usufructuaries, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Probate Court be affirmed, with costs. 
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COOPER US. COOPER. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The fact that the husband and wife lived unhappily together, and sometimes 
cursed and abused each other; and where the husband even went so far 
as to push the wife out of the door, but without any hurt, will not autho- 
rize the wife to obtain judgment of separation of bed-and board, with a 
view to a final divorce. 

In an action for a divorce by the husband, on the ground of adultery of his 
wife, the fact of adultery must be fully proved. It will not suffice that 
her conduct be extremely suspicious to entitle him to judgment. 

Even where the husband knows of the adulterous conduct of his, wife, but 
continues to live with her, and becomes reconciled to his own dishonor; 
and takes upon himself to punish or to reforin her without appealing to 
the law, it is questionable if he can afterwards be permitted to complain. 
This is an action by the wife for a separation of property, 

and from bed and board, with a view to a divorce. 

The plaintiff alleges she intermarried with the defendant 
in January, 1832, and has continued to demean_ herself 
towards her husband in a proper and affectionate manner ; 
but that he commenced a course of treatment towards her, 
by abusing and maltreating her in such a manner, as renders 
their living together as man and wife any longer, insupport- 
able. She therefore prays for judgment of separation from 
bed and board, and for her half of the community, and for 
her separate property. 

The defendant denied the allegations of bad treatment, 
and averred that his wife’s conduct had become so notoriously 
lewd ahd immoral, in her adulterous intercourse with other 
men, even by her own acknowledgment, that he was entitled 
to a divorce a vinculo matrimonii. 

Wherefore, he prays, by way of reconventional demand, 
that he be divorced from his said wife, and that her suit be 
dismissed. ' 

32 
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The evidence showed many suspicious circumstances to 


September, 1856. nrove that the plaintiff was extremely loose and immoral in 


COOPER 
v8. 
COOPER, 


her conduct, and particularly with a certain person who 
visited her by day and by night, and at unseasonable hours, 
It appeared her and her husband were frequently quarrelling, 
and both abused each other very much. 

Testimony was also introduced as to the amount and 
situation of their property. From the whole case, the dis- 
trict judge concluded that the plaintiff was entitled to a 
separation from bed and board, and that the parties retain 
the control of the property that each had in possession, 
Judgment was rendered accordingly; from which the 
defendant appealed. 


Lewis, for plaintiff. 


Swayzé, for defendant. 

1. The evidence does not sustain the demand for a 
separation of bed and board, instituted by plaintiff. 

2. Admitting plaintiff was abused by defendant, yet it was 
provoked by the former, and the abuse was mutual. This is 
not good cause for a separation. 4 Martin’s Reports, 174. 

3. Judgment should have been rendered in behalf of 
defendant on the ground of the adultery of the wife. The 
evidence shows her conduct to be lewd and suspicious. 

1 Moreaw’s Digest, 412. Roscoe on Evidence, page 362. 
2 Starkie, 439. 


Bullard, J., delivered the opinion of the court. 

The plaintiff, who sues for a separation from bed and- 
board, represents in her petition, that she intermarried with 
the defendant in 1832, and that they lived together for some 
time pretty well; but that notwithstanding her affectionate 
and proper conduct, he some time afterwards commenced a 
course of mistreatment towards her, which continued to grow 
worse and worse, frequently cursing and abusing her in the 
most shameful manner, insomuch that it has rendered their 
further cohabitation utterly insupportable, and that he at 
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last ordered her out of his house, and she has taken refuge 
at the house of her mother. 

' The defendant, in his answer, alleges, that he always 
treated the plaintiff in a kind and proper manner, until her 
conduct became so openly and notoriously lewd, immoral 
and improper, that it was no longer supportable, and, he 
admits, that he may on some occasion, when excited by the 
bad conduct of the plaintiff, and her unblushing avowal of her 
own dishonor, have expressed himself in indignant and harsh 
terms of her. He farther alleges, that his wife has been 
guilty of adultery with one William McDaniel, and that she 
has, on many occasions, gone about the neighborhood both 
by day and night, to balls and other places of amusement, 
with different men, contrary to his express wish’ and com- 
mand, sometimes absenting herself from home for two or 
three days and nights at a time. He therefore claims in 
reconvention a divorce & vinculo matrimonii. 

The evidence to prove the cruel treatment on the part of 
the husband is very vague. The parties appear to have 
quarrelled and abused each other a good deal, but it is not 
so clear who was to blame. The only personal violence 
shown, consists in his pushing her out of the door on one 
occasion, but he appears to have been provoked by an insin- 
uation on her part that he was not a gentleman, and that 
the owner of the house in which they lived was. It further 
appears that she went back into the house through the same 
door, and that the husband then walked off. On this occa- 
sion she cursed and abused her husband for threatening a 
negro girl for having told lies about the plaintiff’s own 
daughter, 

According to the principles upon which this court pro- 
ceeded, after much. consideration, in the cases of Fleytas vs. 
Pigneguy, 9 Louisiana Reports, 419, and of Tourné vs. Tourné, 
Ibid., 450, we are of opinion the plaintiff has totally failed to 
make out a case for relief. 

With respect to the demand in reconvention for a divorce, 
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Wesrzay Dist. 
September, 1836. 
——————————— 
COOPER 
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COOPER, 


The fact that 
the husband and 
wife lived un- 
happily _toge- 
ther, and some- 
times cursed and 
abused each 
other, and where 
the husband e- 
ven went so far 
as to push the 
wife out of the 
door, but with- 
out any hurt, will 
not authorize 
the wife to ob- 
tain judgment of 
separation of 
bed and board, 
with a view toa 
final divorce. 


In an action 
for a divorce by 
the husband, on 
the .ground of 
adultery of his 
wife, the fact of 
adultery must be 
fully proved. It 
will not suffice 
that her conduct 
be extremely 


on the grotind of adultery, we are of opinion, that the fact of Suspicious to en- 


adultery is not sufficiently established by the evidence, 


title him tojudg- 
ment. 
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Wzsrerx Dist. although the circumstances are extremely suspicious. Her 
September, 1836. avowal, as alleged by the defendant, is certaihly not proved. 
smirazrat. If it had been, and he continued to cohabit with her and 
vaxutin erat, become reconciled to his own dishonor, and took upon him- 
Even where the Self to punish or to reform her, instead of appealing’ for 
husband knows redress to the laws of the country, it is questionable whether 


rous conduct ii i 
A naga he could afterwards be permiited to complain. Upon the 


continues to live Whole, we conclude, that the prayer of neither party ought 

with her, and be- . : ; , 

comes  recon- to be granted. The question with this court is not whether 

eiled to his own jt j i : ~ 

ion a" best for the Parties, or for society, that a’ separation 

takes upon him- should take place in cases like the present, but whether the » 

self to punish or , ; wae ° 

to reform her, patties have brought their case within the law which regu- 

sag He age lates the most important relation of social life. 

“4 SL pamagae : 

if he can afte . ; 

wardsbe permit- It is, therefore, ordered, adjudged and decreed, that the 

ae judgment of the District Court be annulled, avoided, and 
reversed ; and it is further ordered, that the suit be dismissed, 


and that the plaintiff pay the costs in both courts. 


SMITH ET AL. US. VANHILLE ET AL. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The execution of an appeal bond, in the sum required by the order granting 
the appeal, is a condition precedent, and is required before the right of 
appeal becomes absolute, or before the appellee is bound to take any 
steps to have his judgment affirmed. 

If the appeal bond is defective, for want of the amount or sum fixed by the 
judge, the appellee may have the appeal dismissed. 

The appellant cannot deprive the appellee of his right to a dismissal of the 


appeal by any act posterior to service of citation. 
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In this case the plaintiffs took an appeal from the judgment Wesrenw Dist. 
of the district court rejecting their demand, returnable “on September, 1836. 
the fourth Monday in August.”* The sum fixed by the smirs gr ax. 
judge, for which an appeal bond was to be executed, was RI 
two hundred dollars. -The bond was given in the sum of 
one hundred and fifty dollars only, and made payable to but 
two of the appellees, when there were several more. 

On the first day of the court the appellant deposited fifty 
dollars with the clerk to make up the deficiency in the 
appeal bond. | 


Lewis, for Vanhille,and O. Guidry, two of the appellees, 
moved to dismiss the appeal, on account of the insufficiency 
of the appeal bond. 

1. Because the appellants have not executed such a bond 
as the law requires. 

» 2. The bond is not given for the amount fixed by the 
judge in granting the appeal, but for a much smaller sum. 


Brownson, for the plaintiffs and appellees, contended, that 
the mistake in not taking the appeal bond for the whole 
sum fixed by the judge was committed by the clerk, and 
ought not to prejudice the rights of the appellant, as it was 
not through his fault or negligence. 
2. The sum sufficient to make up: that required in the 
bond was promptly deposited with the clerk, at the begin- 
ning of the term or session of the court, which ought to diaaantied 


answer the demands of law and the justice of the case. in the sum re- 
quired by the 

. pi order granting 

Martin, J., delivered the opinion of the court. the appeal, is a 


; ; ‘ condition prece- 

B. Vanhille and Onezime Guidry, two of the defendants ome a cae 
and appellees, have moved the court to dismiss the appeal, the right of = 

on a suggestion that the bond is given for a less sum than Pave oietees 

. the appellee is 

that fixed bythe judge. a oe 

The motion is resisted on an allegation, that, on the day ay mage to hens 

preceding the one on which the court met, the appellant Ae gaat 


* This is the day fixed by law for the annual commencement of the sessions of 
the Supreme Court at Opelousas. 
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Wesrrex Dist, paid into the hands of the clerk a sum, which, added to the 
September, 1836. penalty of the bond given, makes it equal to the entire sum 
“rurnsutt, fixed by the judge in the order of appeal. 
ease The execution of a bond in the sum required by the order 
row1Es’s ExE- Of the judge is a condition precedent, the performance of 
st tie ciel which is requisite before the allowance of the appeal becomeg 
ae absolute. If it be not performed, the party, in favor of whom 
amount or sum the judgment was rendered, need not take any steps to have 
ee ee it affirmed. He may content himself with pursuing the 
a — —— necessary means to have the appeal dismissed. , 
+ It is not in the power of the appellant to deprive the 
The appellant 


cannot deprive @Ppellee of this advantage by any act posterior to the service 


the appellee of of citation. 
his right to a P 
dismissal of the , 


pein Mg It is, therefore, ordered that the appeal be dismissed. 


service of cita- 
tion. 


TURNBULL, “TUTOR, &c. US. TOWLES’S EXECUTRIX. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. MARY, 


Where the community ‘was dissolved by the death of the wife, and no 
inventory or steps taken towards its liquidation, and it appears to have 
been indebted to a greater amount than that of the property exhibited as 
having belonged to it at its dissolution: Held, that the only child by the 
first marriage will not be entitled to take any part of this community by 
inheritance, in right of his mother. 

Where the husband gives a receipt for money received from the estate of 
his wife’s ancestor, the funds will be considered as part of the wife’s 
inheritance, and received on her account, for which he will be liable to 
her heirs, 

But where the husband gives a receipt for a tract of land and slaves, 
received from his wife’s ancestor, at specified sums, it will not give him 

any legal title to them, and his succession will not be responsible for 

these articles, or the price at which they were estimated in the receipt, to 
the heir of his wife. 
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The tutor is entitled to ten per cent. commission on the amount of the wereny Dist. 
revenues of his pupil, arising from five per cent. interest on the pupil’s September, 1836. 


funds in his hands, and from the hire of his slaves and other sources of 


revenue. The commission must be calculated on the amount of the 


revenue; and the interest of five per cent. is to be calculated on the rowxxs’s ExE- 


remaining sum, after deducting the commission and expenses of 


education. 


- This is an action by the tutor of the minor son and sole 
heir, by the first marriage, of the late Dr. John Towles, to 
recover from the administratrix of his succession sundry 
sums, which it is alleged the said Dr. J. Towles received on 
account of his first wife, and which he never paid over to his 
said son, after the dissolution of his first marriage. 

The plaintiff alleges, that at the death of his first wife, in 
1817, Dr. J. Towles became the natural tutor of his only 
son and child and administered his property ; that he kept 

Nhe negroes brought in marriage and made large profits with 
them, which he appropriated to his own use. He also 
retained the community property, sold several tracts of land 
in the parish of Rapides for the sum of twelve thousand dol- 
lars, and negroes in St: Mary to the amount of two thousand 
dollars, all of which he received. On the 8th of June, 1818, 
he signed a receipt to the mother of his deceased wife, 
stating that he had received, at different times, on account 
of his deceased wife, eleven thousand three hundred and 
seventy-five dollars. That property of the community 
acquired by said John Towles, during his first marriage, was 
found in his succession and put on the inventory, sold as 
community effects, and as such amounting to twenty-six 
thousand six hundred and seventy dollars. 

The plaintiff further states that the administratrix has 
retained the negroes brought into the first marriage, since 
the death of her husband in 1833, with the other property of 
the succession, and had the benefit of their labor, and that 
the succession is indebted for the value of their services, 
both before and since Dr. Towles’s death ; that it owes inter- 
est at five per cent. on the sums which came into Dr. Towles’s 
hands after the death of his first wife, from the respective 
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_ Western Disr. periods when they were received by him. The plaintiff 


September, 1836. 


TURNBULL, ° 


TUTOR, ETC. 
v8. 
TOWLES’S EXE- 


CUTRIX, 





alleges that the minor, whom he now represents, has a legal 
mortgage on all the succession property of Dr. John Towles, 
as his former tutor, for the reimbursement of the several 
sums owing by him. He therefore prays judgment for the 
amount that may be found due to him, with interest and 
mortgage allowed. 

The defendant admits there may be some of the property 


acquired by her deceased husband, during his marriage with ~ 


the mother of said minor, in the succession, but that most of 
what is comprised in the inventory belonged to the late 
community existing between- her and Dr. Towles. She 
further avers that the first community was insolvent, but 
that its debts were paid by Dr. Towles, after the dissolution 
of the first community, or by his succession since his death, 
She specifies a number of old debts, to a very large amount, 
paid since the dissolution of the first marriage, and which? 
caused the second community, together with other losses, to 
be .much embarrassed with heavy debts. That as to the 
slaves claimed as the paraphernal property of the first wife, 
they have long since been taken away. She avers there’ 
is nothing due to said minor from the succession she 
administers, and prays that -the plaintiff’s demand be 
dismissed. . 

The evidence and accounts produced on the trial, and the 
calculations made, are fully stated and recapitulated in the 
opinion of the court. 


“Dr. John Towles received of the estate of John Turnbull, 
deceased, viz. : 


Received of C. Norwood, cash as per receipt, $3,400 


Do. 13 13 (a 1 ee 1d 6c 1,075 
Do. “cc “ce ec 6 6 ‘cc 1,500 
Do. “cc “cc ce 66 6 “ 1,800 
Do. 13 13 ce 6 6 “cc 913 38 
Do. of Mrs. Turnbull, “ “ ¢6 842 31 


Carried forward, ...... $9,530 69 





i 














m FR 


a 


4 
— 


~—— Ww 

















OF THE STATE OF LOUISIANA. 


PE POWUN, vc cv evenepes sweagpee™ 9,530 69 
Family. of negroes from Mrs. Turnbull, ; 
(Bob, Riner an@ three children,) eataasa 





Two negroes of Mr. T » (Emelie and Jerry,) 1,000 00 . 
A tract of land near Pinckneyville, in) — 
the state of Mississippi, 4000 
Sundries of Mrs. Turnbull,................-.. 315 00 
$16,470 69 
Credit by cash refunded,........... 2,470 69 
$14,000 00 


Dated June 8, 1818.” 


The.probate judge decided that the community existing 
between Dr. Towles and his first wife was insolvent, and 
dismissed the further consideration of it. He deducted the 
value of the land and negroes in the receipt of Dr. Towles 
to Turnbull’s estate, and allowed the minor to take the pro- 
perty in kind, which left seven thousand three hundred and 
seventy-five dollars, which was allowed. The further sum of 
seven thousand one hundred and seventy-five dollars, with 


interest at five per cent. was allowed for the hire of slaves, 


and a deduction of one hundred dollars per annum, from 
1817 to 1828, for the maintenance and education of said 
minor; and a further deduction of ten per cent. from the 
interest, for each and every year, to the 20th August, 1833; 
two hundred and fifty dollars for 1829, and five hundred 
dollars for each of the years from 1830 to 1832; and 
judgment was rendered accordingly. The defendant 
appealed. 


Brownson, for the plaintiff, offered some calculations to 
show that the judgment was erroneous as respects the 
amount due the plaintiff. 

1. He showed, by calculations drawn from the evidence, 
that the succession of Dr. Towles was indebted to the plain- 
tiff in the sum of eight thousand seven hundred and thirty- 
five dollars, for the use and hire of ten slaves belonging to 
33 
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Wesrern Dist. the succession of his first wife, from the year 1817 up 


Mprenier, 1836 1836. to 1834. 


2. He then contended that the succession administered by 
the defendant was responsible for the minor son of her late 


towzs’s exe- husband for the amount of his receipt in 1817, being for 


cash and negroes received from C. Norwood, administrator 
of John Turnbull’s estate, the father of his first wife, and 
which she inherited. At least he is indebted for the balance, 
after taking out the negroes in kind. 


Conrad and Simon, for the defendant. 


1. The court erred in decreeing payment to the plaintiff 
of the hire of the negroes claimed by him. There is no: 
legal evidence of these negioes being the property of the 
minor. The inventories were introduced for a different pur- 
pose, and are no proof of title; neither is the faci of their 
being taken away from the place, as there is no proof that 
this was done with the consent of the defendant; and 
besides, the plaintiff was one of the heirs of Turnbull, and 
might have taken them away as heir, as well as in his 
capacity of tutor. The administratrix could not, by any act 
of, or omissions of hers, affect the rights of creditors of the 
estate to the property belonging to it. 

2. At all events, there is no proof whatever that the sums 
of money mentioned in the receipt given by the deceased 
belonged exclusively to the minor. ‘He is only entitled to 
his virile share thereof as one of the heirs of John Turnbull, 
to wit: to one fifth part. There is greater danger in the 
court’s decreeing the whole of this debt to the minor, as it 
appears, by a receipt given by Mrs. Turnbull some time 
afterwards, that there was a general settlement of all 
accounts between her and the deceased. See receipt signed 
by Mrs. Turnbull, dated in 1823, referred to in deposition of 
N. Cox. 

3. The calculations of interest were clearly erroneous, as 
also the allowance of commissions to the tutor. 

4. The court should have deducted from the amount 
decreed to be due the plaintiff, one half of the interest on the 
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loan made from Surget on the joint account of the deceased, Westenw Disr. 
and of the minor. This loan was made on the recommen. S¢P/ember, 1836. , 
dation and by the authority of a family meeting, who judged "oe 
it for the advantage of the minor. It was undoubtedly  *°T0%.BTe 
binding on the minor, and the creditor could have collected towxrs’s exe- 
it from him. Since the opening of the succession it has “™™ 
been paid by the administratrix. See tableau of distribution 
under the head “mortgage creditors.” We do not claim the 
principal, because the deceased received it as tutor, and was 
bound to account for it; but he never did receive the interest, 
and therefore the minor could not claim it. At all events, 
the court should deduct the difference between the interest 
on this loan and that due to the minor, that is, five per cent. 
per annum on eleven thousand dollars for upwards of two 
years. Thus the deceased received on account of the minor 
eleven thousand dollars; on this he owes say five per cent. 
But the minor owes ten per cent. to the estate, which has 
paid that amount of interest for him. 

5. The decree should have been to pay in due course of 
administration, and not absolutely. 


Bullard, J., delivered the opinion of the court. 


The claim set up’ by the plaintiff in this case, against the 
succession of his father and tutor, may be considered by us, 
as it has been in the argument, under three distinct heads. 
First. For an alleged amount due on account of the 
community formerly existing between the deceased and the 
brothers of the plaintiff, which never has been liquidated. 
Second. For certain sums of money and the value of a 
tract of land in Mississippi, received by the deceased from 
the estate of John Turnbull, the plaintiff’s grandfather. 
Third. For the revenues of the minor, consisting principally 
of the hire of certain slaves, alleged to be the separate pro- _ Where the 
eg : community was 
perty of the plaintiff, and employed by his father after the dissolved by the 
death of his first wife colueienane 
- and no inventory 
I. At the dissolution of the first community no inventory 0 *¢Pstakento- 
ie wards its liqui- 
appears to have been taken, nor any steps towards a liquida- dation, and it 


tion of it. Its situation, either as to property or debts, is but Sean todubindes 
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a greater amount 
than that of the 
property exhibi- 
ted, as having 
belonged to it at 
its dissolution : 
Held, that the 
only child by the 
first marriage 
will not be enti- 
tled to take any 
part of this com- 
munity by in- 
heritance, in 
right of his mo- 
ther. 


Where the 
husband _ gives 
a receipt for mo- 
ney _—received 
from the estate 
of his wife’s an- 
cestor, the 
funds will be 
considered as 

art of the wife’s 
inheritance, and 
received on her 
account, for 


which he will 
be liable to her 
heirs. 
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imperfectly known. The defendant has shown, however, 
that it was greatly indebted, and the amount of property 
exhibited on the other side, most of which was disposed of 
by Dr. Towles, appears insufficient to pay the debts. We 
therefore concur with the judge of the Court of Probates in 
his conclusion, that on this head the plaintiff has failed to 
show that he is entitled to any thing. 

II. The evidence under the second head consists of a 
written acknowledgment or receipt signed by Dr. Towles, 
after the death of the plaintiff’s mother, by which he 
acknowledges that he had received from the estate of John 
Turnbull, deceased, certain slaves, certain sums of money, 
and a tract of land in the state of Mississippi, estimated at 
four thousand dollars. The plaintiff, who has already 
received the surviving slaves, claims in this suit the amount 
of money thus alleged to have been received on his account, 
as one of the heirs of John Turnbull, together with the value 
of the tract of land. 

It has been strenuously contended by the counsel for the 
defendant that this document furnishes no evidence in sup- 
port of the pretensions of the plaintiff; that it does not show 
on whose account the money was received, that all the heirs 
of John Turnbull have as good a right as the plaintiff to 
recover the amount, and that a judgment in favor of the 
plaintiff would be no bar to their claim. We cannot yield 
our assent to these propositions. The evidence in the record 
shows that Mrs. Towles was one of the heirs of Turnbull, 
and the plaintiff sues as her heir. Dr. Towles, when he 
received this amount, possessed a quality or capacity either 
as the husband or tutor of one of the heirs of Turnbull, which 
entitled him to receive it. We must presume he did receive 
it in that capacity, unless negatived by the terms of the 
receipt itself. The money does not purport to have been 
received on deposit, and the receipt per se does not furnish 
evidence to authorize the heirs to recover it back without 
showing it was paid in error. 

But the plaintiff, in our opinion, is not entitled to recover 
the four thousand dollars for a tract of land in Mississippi. 
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It does not appear that the land was conveyed to Dr. Towles Wesreny Disr. 
for that price, nor that he has disposed of it. The title to September, 1856. 
the land, and to the slaves specified in the receipt, rests on Turwsvu, 

the same ground. It will not be pretended that the slaves, "yy" 7 

acknowledged to have been received by him, were at his iets 
risk, and that if they had died he would have been liable to But wherethe 
his pupil for the value specified in the receipt.- We cannot husband gives a 


receipt for a 
distinguish between the slaves and the land; both appear to weet of land Boor 
have fallen to the share of the plaintiff, or his mother, in the few: hie wifes 
distribution of the estate of Turnbull, and we are not autho- eines “tana le 
rized, by any evidence in the record, to conclude that they = uy Tega 
became the property of Dr. Towles, and that his estate is Py ok em, and 
responsible for the price or value. It is contended, however, is, Succession 
that we are to presume that Towles disposed of the land sponsible for 


before his death. If the title had been in him, we might, de gon Oak 
perhaps, fairly presume it had been sold, inasmuch as no Which ‘hey were 
notice is taken of it in the inventory. But we cannot pre- rae: Mredit 
sume that he sold the property of his pupil. 
III. In relation to the third branch of the case, which 
relates to the time of the slaves and the allowances to be 
made to the tutor for the expenses of the education of the 
plaintiff, an attentive examination of the evidence:satisfies 
us that the Court of Probates came to a just conclusion. 
The defendant and appellant has filed various grounds, 
upon which she asks a reversal of the judgment below, some 
of which, relating to the title of the plaintiff to the slaves, 
and, consequently, the hire which has been allowed, and to - 
the right of the plaintiff to recover the sums of money speci- 
fied in his father’s receipt, have already been disposed of 
substantially. She further contends, that the court erred in 
allowing to the plaintiff interest on those sums; in allowing 
to the tutor for his commissions only ten per cent. on the 
interest of his revenues, instead of that per centage on the 
revenues themselves; and ‘further, in not charging the 
plaintiff with one half of the interest paid on a loan of 
twenty-two thousand dollars made by them jointly; and, 
finally, in’making an absolute decree for the payment of 
whatever amount might be due to the plaintiff, instead of 
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Wesrerx Dist. ordering it- to be paid in the regular course of administra- 
September, 1836. tion. 

aoa The question here raised, as relates te the interest on the 
ee loan of twenty-two thousand dollars, does not appear to 
rowxss’s exs- have been agitated in the court below, and the answer to 
cure: the original petition is silent as to that matter.. No offset 
is claimed on that account, and we think the defendant 
has failed to show any liability;on the part of the plaintiff, 

to pay any part of the capital or interest. 


The tutor is The tutor is by law authorized to retain, as his commission, 


entitled to ten P , 
per cent. com- ten per cent. upon the revenues of the minor. In this case 


‘mission on the the revenue must be considered as composed of the interest 

amount of the : 

revenues of his of five per cent. on the moneys in the hands of the tutor, and 
upil, _ arising P y : 

ang per Of the annual hire or value of the services of the plaintiff's 
v i t a ; . 

Sapepil’s Conds slaves. On the amount of the hire, after‘deducting the ten 


in hishands, and per cent for each year, the tutor owes an interest of five per 
from the hire of : : : 
his slaves and o- cent., as well as upon other sums which came into his hands; 


thet “sources of but we are not aware of any law which obliges him to pay 


commission interest upon interest. The interest must be calculated on 
must be calcula- 


ted on the a- the amount after deducting the commission and the expense 
mount of the re- 


venue, and the Of education. The judgment rendered in the Probate Court 
interest of five allows for expenses of education, different sums, increasing 
percent. istobe ~ a ae ; 
calculated onthe with the age and advancement of the plaintiff, which 
remaining sum, “ 
after deducting appears to us reasonable and supported by the evidence. 
pees expenses of DUt from the phraseology of the decree, it is not apparent 
education. that all allowances were made for interest and commissions, 
according to the principles abovementioned. With respect 
to the number of hands belonging to the plaintiff, at different 
periods, and the value of their services, the evidence in 
the record does not satisfy us that the court below erred. 
But the judgment, for the reasons above stated, must be 


reformed. 
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It is, therefore, ordered, ‘adjudged and decreed, that the ° 
judgment of the Court of Probates be reversed and annulled; 
and it is further adjudged and decreed, that the plaintiff 
recover of the defendant, as administratrix, to be paid in the 
course of administration, as hypothecary creditor from the 
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year 1817, first, the sum of seven thousand three hundred Wesrenx Disr. 
and seventy-five dollars, together with an accruing annual September, 1836. 


interest of two hundred and twenty-seven dollars and thirty- 
eight cents, for each and every year from the 8th of June, 
1818, until the 24th February, 1834, and after that period 
an interest of ten per cent. on said sum, until paid, according 
to the agreement in the record ; and that he recover secondly, 
for the hire of slaves, after deducting commissions and 
expenses of education not already allowed above, the sum of 
oné hundred and thirty-five dollars, with interest at five per 
cent. from the 19th April, 1818, till paid; the sum of two 
hundred and seventy dollars, with like interest from the 19th 
April, 1819; the further sum of two hundred and seventy 
dollars, with interest: from the 19th April, 1820; the sum 
of three hundred and thirty-eight dollars and fifty cents, with 
interest from same day, 1821, and of three hundred and 
thirty-eight dollars and fifty cents, with interest from April 
19th, 1822; of four hundred and five dollars, with like 
interest, from April 19th, 1523; the like sum of four hun- 
dred and five dollars, with interest from same day of April, 
1824; the like sum of four hundred and five dollars, with 
like interest from the 19th April, 1825; the like sum of four 
hundred and five dollars, with interest from April 19, 1826 ; 
the same sum of four hundred and five dollars, with interest 
from April 19, 1827; the same sum of four hundred and 
five dollars, with interest from April 19, 1828; the further 
sum of three hundred and ninety dollars, with interest from 
the 19th April, 1829; the sum of one hundred and forty 
dollars, with interest from the 19th April, 1830; the further 
sum of two hundred and seven dollars and fifty cents, with 
interest from April 19th, 1831; and the same sum for each 
of the years 1832 and 1833, with interest on each from the 
same day of each year, respectively; and it is further 
ordered, that the costs of the Court of Probates be paid by 
the estate, and those of the appeal by the ‘plaintiff and 
appellant, reserving to him any right he may have to the 
tract of land in Mississippi. 
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COLLINS vs. COLLINS’S ADMINISTRATOR, ET AL. 


APPEAL FROM: THE COURT OF PROBATES, FOR THE PARISH OF ST. LANDRY, 


The nullity resulting from the want of a rendition of an account previous 
to the release or extra-judicial settlement between the tutor and his 
ward is relative, and the act must have its effect until annulled by a 
direct action, at least so far as third persons are concerned. 

In a direct action of nullity, to annul and set aside a settlement between 
the tutor and his ward and for restitution, the latter can only be relieved 
by placing the party in the same situation in which he was before the 
contract._ ? 

The ward is restricted in his direct action of nullity against his tutor to 


four years after his arrival at the age of majority. 


This is an action against the administrator of the estate of 
the late Murtough Collins, and against Joseph and Jesse 
Andrus, as sureties in two several curator bonds, given by 
said Murtough Collins. : 

The plaintiff alleges that he is the only surviving child 
and heir of John L. and Elizabeth Collins, deceased, who 
died when he was a minor, leaving a large property. That 
his. tutors, W. L. Collins and J. Baldwin, rendered an 
account, acknowledging themselves indebted to him and his 
brother in the sum of six thousand two hundred and seventy 
four dollars. That his brother, J. L. Collins, was appointed 
his curator ad bona in May, 1820, and died the year fol- 
lowing, without rendering an account. M. Collins was 
appointed curator of J. L. Collins’s succession, and gave 
bond, with the defendants as sureties, who, he alleges, was 
negligent and unfaithful, never having made an inventory 
or rendered an account, by which negligence and illegal 
conduct his bond became forfeited. That in 1822, said M. 
Collins was appointed his curator ad bona, and gave bond, 
with the defendants (Andrus’) as his sureties. The plain- 
tiff further alleges, that he inherited his brother, J. L. 
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Collins’s estate, besides what he is entitled to receive OM Wssrenw Disr. 
account of his father and mother’s succession. That M. ‘SéPtember, 1896. 


Collins died, insolvent, in November, 1827, withuut render- 
ing an account of either of his curatorships, and that his 
bonds are forfeited in both cases and the sureties liable. 

He further shows, that M. Collins’s estate inventoried 
eighteen thousand eight hundred and sixty-eight dollars, 
and the privileged debts, amounted to about forty-nine thou- 
sand and odd dollars, and that William Moore was appointed 
administrator; the widow and heirs having renounced. That 
in October, 1828, the administrator filed a tableau of distri- 
bution of said estate, without placing his claims thereon as a 
mortgaged and privileged creditor; he therefore requires 
that the order homologating the tableau be reconsidered and 
altered, so as to give him his proper place thereon for the 
amount of the two curators’ bonds thus forfeited. 

He further shows, that in consequence of said M. Collins’s 
failure to pay over the sum due to him, he has suffered 
damages to the amount of seven thousand dollars, for which 
he is entitled to judgment. | 

He prays that William Moore, administrator, &c., and 
Joseph Andrus and Jesse Andrus, be cited, thé former to 
place him on the tableau as a privileged creditor for the 
amount of the two curators’ bonds aforesaid, and that the 
two latter, together with the administrator, be condemned to 
pay the amount of his several demands, &c. 

The defendants pleaded an exception to the jurisdiction, 
and averred that the District Court had. exclusive cogni- 
zance of the matters in controversy. The Court of Probates 
sustained the exception, so far as respects the sureties in the 
curators’ bonds, and ordered the administrator to answer to 
the merits. 

The administrator pleaded a general denial, and specially 
averred, that on the 14th July, 1825, the plaintiff then being 
an emancipated minor, and authorized to act for himself, 
had made a final settlement with M. Collins, his curator in 
his life time, and gave him a full receipt, with a release of 
34 
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Wesrenn Dist. all mortgages and pretensions; and in passing the act of 
Sepiember, 1836. settlement, Luke Lesassier aided him as his curator ad hoe, 
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That the plaintiff, on arriving at the age of maturity, 
confirmed said release, by appearing and claiming to be a 
creditor of the estate of M. Collins, deceased, and being, at 
his own instance, placed on the tableau as a creditor, &c., 
which was homologated without opposition. A detailed 
statement of the administrator’s account was also included 
in the answer. . 

Judgment was rendered in favor of the defendant, from 
which the plaintiff appealed. 


‘Linton, for the plaintiff, made the following points. 

1. No legal account of the estatesof John Collins, senior, ' 
the father of the plaintiff, nor of John L. Collins, has ever 
been rendered: by the executors in the first instance, nor by 
Baldwin and John L. Collins, tutors of the plaintiff, nor by 
Murtough Collins, the curator ad bona. 

2. The appointment of a curator or tutor is a judicial 
proceeding. Code of Practice, articles 924, 958, 960, and 
961. The surety becomes voluntarily a party. The minor, 
when he attains the age of majority, can sue either or both 
in the same tribunal. Louisiana Code, article 3020. 4 
Martin’s Reports, 214. 

3. No partition of the property of John Collins, senior, was 
ever made between John L. Collins and the plaintiff. The 
basis of the settlement, then, of Murtough Collins, curator 
ad bona of the plaintiff, was the amount of the inventory 
made in 1810. Code of Practice, 54 to 68. Code Napo- 
leon, 451. 2 Toullier, Nos. 1189, 1190. 2 Martin, MV. S., 
75. ° 2 Toullier, Nos. 1246, 1264, and 1191. Domat, book 1, 
section 3, No. 43, page 182. 

4, The defendant relies on a receipt in full, or release, 
executed by plaintiff to Murtough Collins, dated 15th July, 
1825. To the validity of this act we oppose the minority of 
the plaintiff, and that, as an agreement between tutor and 
ward, it should have been preceded by the rendition of an 




































OF THE STATE OF LOUISIANA. 


account. Louisiana Code, article 355. 2 Louisiana Reports, Wisrxnx Dist. 
pages 184 and 523. Toullier, 1248, 1297, 1250. Code September, 1836. 


Napoleon, 480 and 472. 
5. The act or release in question is absolutely void. 


and 505. 


Louisiana Code, articles 19 and 2252. 8 ip” Nos. 503 4du’a. Er aL. 


Garland, for the defendant. 

1. It is admitted, or at any rate’shown, that the plaintiff 
is the heir of John Collins and wife, deceased, and also of 
John L. Collins, deceased; the allegations in the petition 
and the express statement in the act of release to M. Collins 
show it. 

2. If, then, the plaintiff is the heir of John L. Collins, he 
cannot claim to make the defendant responsible for his 
negligence, whilst the said John L. was acting as his curator 
ad bona; the rights of the plaintiff, if he had any, are extin- 
guished by confusion; at any rate, the second curator ad 
bona is not responsible for the property wasted by the first. 
2. Martin, N. S., page 78. Louisiana Code, article 2214. 

3. John L. Collins, whilst he was curator ad bona of 
plaintiff, received, by himself or his agent, the sum of three 
thousand seven hundred and ninety-nine dollars and sixty- 
six and one half cents, and settled finally with Baldwin, and 
took his note for all that was coming from him, the amount 
of which note was all ever received by M. Collins, except 
the interest which John L. Collins had in the store of A. C. 
and: L. and the proceeds of two horses sold; this we have to 
account for, and it is done by the different sums paid for the 
‘plaintiff and his deceased brother. 

4, Defendants are not liable for what was lost by the 
insolvency of William L. Collins. 

5. The release given by the plaintiff to M. Collins may - 
not be good as a discharge to him as curator ad bona, but it 
is good as evidence of a payment of what was coming to him. 

6. The presumption of payment is irresistible when all 
the evidence is examined. 6 Martin, N. S., 541. 4 Loui- 
siana Reports, 452. 
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The nullity 
resulting from 
the want ofa ren- 
dition of an ac- 
count previous 
to the release 
or extra-judicial 
settlement  be- 
tween the tutor 


and his ward, is 


relative, and the 
act must have its 
effect, until an- 
nulled by a di- 
rect action, at 
least so far as 
third persons are 
concerned. 


CASES IN THE SUPREME COURT 


7. The plaintiff is precluded from setting up this claim 
now, because, when the administrator of the estate of M. 
Collins made a tableau of distribution of the estate, the 
plaintiff presented himself as a creditor, but did not set up 
the present demand, but was placed on the tableau for 
another sum he claimed, which tableau has been homolo- 
gated by the Court of Probates and affirmed by the Supreme 
Court. 4 Louisiana Reports, 44,174. 2 Ibid., 155, 205. 7 
Martin, N. S., 566. 6 Ibid., 131. Louisiana Code, articles 
1056-7-8-9 and 1060. 


Bullard, J., delivered the opinion of the court. 


The conclusion to which we have come upon one of the 
peremptory exceptions pleaded by the defendants in this case 


rendets it superfluous to investigate the complicated facts: 


disclosed in the record. 

The plaintiff seeks to render the estate of Murtough 
Collins, administered by the defendant, liable to him for 
mal-administration as his curator ad bona, while a minor, and 
of the estate of his deceased brothers, of whom the plaintiff 
is the heir, alleging that Murtough Collins died without 
rendering any account of his administration. 

The exception to which we allude is, that the plaintiff, on 
the 14th of July, 1825, being then an emancipated minor, 
had a final settlement with the deceased, M. Collins, and 
gave him a receipt in full on account of those several 
administrations, and a release of all mottgages and preten- 
sions resulting from the same, and that he was assisted in 
the act by his curators ad hoc. 

The act of release is in the record, and appears to have 
been passed before the parish judge and two witnesses, and 
the plaintiff was assisted by L. Lessassier, his curator ad hoc. 

To this it is answered, that the act is null, because the 
plaintiff was a minor at the time, and because not preceded 
by a rendition of a detailed account and exhibition of 
vouchers, according to article 355 of the Louisiana Code. 

We had occasion -to_ consider the question here presented 
in the case of Foutelet et al. vs. Murrell, 9 Louisiana Reports, 
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291, 299, and we then held that the nullity resulting from Wisranit Drier. 
the want of a rendition of account previous to the release or September, 1856. 


. a) pe ‘ oo 
extra-judicial settlement between the tutor and his former — anpzrson 


ward is relative, and that the act must have its effect until ..5. erat. 


annulled by direct action, at least so far as third persons are In a direet ac- 


concerned. The plaintiff, in his petition, makes no allusion tn of, nullity: 


to this act, but treats it as an absolute nullity, and contents aside a settle- 
ent between 


ca m 
himself with endeavoring to show its nullity, when it is set the tutor and his 
up as a defence to this action. Even in a direct action for woes» Bom ~ 
restitution, he could be relieved only by placing the party latter can aw 
with whom he contracted in the same situation in which he placing the.par- 
was before the contract. But then his direct action would Fae Mang in 
imi ivi iori which he was be- 
be limited to four years after arriving at the age of majority. Fr he oontract 
The estate of Collins is insolvent, and administered as such. ‘The ward is 
j i i restricted in his 
The creditors may have acquired rights’ under that release porary! ty. 
which cannot be affected indirectly, as is attempted in this nullity against 
his tutor, to four 
case. years after his 
arrival at the age 
, ie of majority. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 


, 
oem nee ea mies meme 
RD 


ANDERSON US. CADE ET AL.. 


APPEAL FROM THE COURT OF THE FIFTH\JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


The appeal must be dismissed when there is no appeal bond taken in favor 
of the appellee. 

Where the warrantors have assumed the defence of the action instituted 
against the defendant, and judgment is rendered in favor of the plaintiff, 
against the defendant, and for the latter against the warrantors: Held, 
that the plaintiff must be made a party to the appeal, in order that the 
judgment between the defendant and warrantors may be revised on the 

appeal. 
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This case came before the court on a motion to dismiss 


September, 1836. the appeal. , 


ANDERSON 


ve. 
CADE ET AL. 





The plaintiff obtained. judgment for five hundred and 


sixty-seven dollars against the defendant, Cade, and that a 
certain slave, which the latter had purchased from John 
Compton and Joseph Walker, as executors of an estate, 
should be se‘zed and sold to pay said judgment. 

Cade cited Compton and Walker in warranty, and had 
judgment over against them’ for the value of the slave, 
from which he was evicted. They appealed. — 

The appeal bond was only executed to the defendant, 
Cade, although the attornies of the plaintiff acknowledged 
service of the petition and waived citation of the appeal. 


C. Voorhies, fur the plaintiff, moved to dismiss the appeal, 
because the appeal bond was not made payable or in favor 
of the plaintiff and appellee. 


Brownson, for the defendant, joined in the motion made 


by the plaintiff’s attorney, because it was impossible to try 
the case on its merits, as between all the parties. If the 


- defendant’s judgment against the warrantors is to be called 


in question, he must have the right, at the same time, td 


- resist the judgment of the plaintiff against him. 


Lewis, for the warrantors, contended that the judgment 
was erroneous as respects them, because it was rendered 
against them personally, instead of being in their representa- 
tive capacity as executors. 

2. The correction of the judgment was only required as 
respects the defendant. He alone is concerned as to the 
judgment between him and the warrantors. It does not 
affect the plaintiff. 


Martin, J., delivered the opinion of the court. 

The defendant, in this case, having chlled his vendors in 
warranty, they came in and contested the plaintiff’s right to 
the slave, sought to be made subject to his mortgage, and 
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also that of the defendant against.them as warrantors. Wxsrenn Disr. 
They are now appellants from the judgment which supports September; 1836. 


the plaintiff’s claim, and that of the defendant against them smumsati 


in warranty. CADE ET AL. 
The plaintiff and appellee has prayed the dismissal of the The appeal 


. , 3 st be dismis- 
appeal, on account of the absence of any appeal bond in his oF inn ae 


. i : . nee ‘ isnoa bond 
favor; this being the case, the motion to dismiss, as to him, me, go of 


must prevail. the appellee. 
This party being thus out of court through the laches of 

the appellants, they still insist on the reversal of the judg- 

ment obtained by the defendant against them, not on 

account of the absence of any right in the plaintiff to the 

slave in question, but on account of the absence of any right 

in the defendant against them as warrantors, because the 

sale at which he acquired the slave was effected by them 

in autre dréit, i. e., as representatives of a succession. 


The vendors might have avoided contesting the claim of Where the 
the plaintiff on the slave, and contented themselves with pay Ae 


: tal i fence of the ac- 
denying their liability in warranty. They have, however, (nee &. 1te ae 


thought it safer to assume the defence of their vendee, and gainst the de- 
"ae : ; , anes fendant, and 

thus relieve him from the necessity of undertaking it himself. judgment isren- 
: ‘ a : ili : ' dered in favor- 

It is useless to inquire whether, on failing in the attempt to oF"). plaintiff 


defend him, they were bound to contest the plaintiff’s claim against the de- 
endant, and for 


before this court; they have made their election, and the the later against 
i , i > itati : the tors : 

defendant was informed of it by the citation, which made Held, that. the 
him and the plaintiff both appellees. Had this been other- plaintiff must be 
; : é made a party to 
wise, the defendant must have considered whether it was the appeal, in 
his interest to suspend his right or the judgment he had par fl the 
obtained against his vendors, by appealing from that of the 0 eles ~ 

ars ; : a 

plaintiff, decreeing the sale of the slave, which was the basis rantors may be 
of his own. : a on the 


He was relieved from this consideration by the conduct of 
his vendors, who, having undertaken his defence in the court 
below, determined on continuing it in this. Through their 
own laches, it now appears that the error, which they allege 
the District Court committed, cannot be corrected. 

Their appeal being now dismissed, as to the plaintiff, and 
the year having elapsed, the defendant cannot appeal. The 


4 
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Westerx Dist, judgment is, therefore, final both against the defendant and 
September, 1856. the appellants, through the laches of the latter. Can they 
peLanoussaxe’s now be heard in disclaiming any interest in a defence which 


HEIRS 
vs. 


they have assumed, and thereby relieved the defendant from 


BIENVENU ETAL. the obligation of undertaking? It appears to us it is now 





too late. In undertaking to defend their vendee in both 
courts, if they have not waived any exemption from the 
obligation of doing so, resulting from the character in which 


- they effected the sale, they have incurred the obligation to 


indemnify him from the consequences of their negligence. 


The appeal must, therefore, be dismissed. 





DELAHOUSSAYE’S HEIRS VS. BIENVENU ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, THE 
‘ JUDGE OF THE SEVENTH PRESIDING, 


Where a family meeting consent to mortgage the property of minors, to 
obtain a loan, to enable the tutor to discharge a judgment against them, 
and the loan not being procured, but the tutor pays the amount of the 
judgment with other funds.of the minors’ in his hands, it will be valid. 


The tutor has a right to dispose of the funds in his hands on his 
responsibility ; and where he pays a judgment obtained against his 
pupils, the judgment cannot be rescinded and the amount recovered 
back from the owner who received payment. If the tutor paid without 
proper authority, the minors must look to him, as in case of mal- 


administration of their estate. 


This is an action to annul a judgment obtained by the 
defendants against one Hany, as the natural tutor of the 
plaintiffs, who are the minor heirs of C. E. Delahoussaye. 
The latter inherited a sugar plantation and slaves from their 
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deceased mother, and, in the course of administration, the Wesrznn Dist. 
tutor and father (Hany) contracted the debt on which this Seb/ember, 1836. 
judgment was obtained, for a sugar mill and other things pstanoussare’s 


furnished the plantation. The tutor let judgment go by 


HEIRS 
v8. 


default. This judgment was assigned to another. When ®!®°V88UEral 


pressed for payment, the tutor convoked a family meeting of 
the relations and friends of the minors, who recommended 
mortgaging the plantation, with a view to procure funds to pay 
off this judgment and other debts. The loan was not 
procured, but Hany, the tutor, paid off the judgment in 
question with other funds of his pupils, in his hands, to the 
assignee. 

The district judge gave judgment for the defendants, from 
which the plaintiffs appealed. 


Lewis, for the plaintiff. 
1. The judgment is null, because the debt on which it is 


founded was illegally contracted by the tutor, to the disad- | 


vantage and injury of his pupils. The suit was not properly 
defended ; there was, in fact, no defence, but judgment went 
by default. Code of Practice, 615. Louisiana Code, 301, et seq. 

2. This judgment was paid illegally from the capital and 
with the funds of the plaintiffs, which was received by the 
assignee, and should be refunded. 

3. The contract made by the tutor was not binding, on 
the minors, because not being for their benefit, but through 
the mismanagement of their estate. Louisiana Code, 327, 
340. 

4, The consent of the family meeting to pay this judgment 
could not, by a subsequent ratification, make good what was 
null and void. Louisiana Code, 334-5. 

5. The tutor had no power to contract the debt on which 
the judgment is rendered. He is forbidden to. spend more 
than the revenue of his minors, without the advice of a 
family meeting ; and a fortiori he could not enter into con- 
tracts which would have the effect of squandering their 
capital by means of suits. 5 Louisiana Reports, 490. 
Louisiana Code, 343. 

35 
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Westsun Dist. 6. The judgment is illegal, because it is general against 
September, 1836. the tutor as such, and authorizes the seizure and sale of the 


DELAHOUSsAYE’s MINOrs’ property. 


HEIRS 
v8. 


It should at least have been restricted to 


the revenues. 8 Martin, N. S., 272. 


BIENVENUETAL, 7, It is illegal, and should be set aside because it 





authorizes the alienation of the property of minors contrary 
to law, and forbidden by it. 1 Martin, N. S., 324, 628. 2 
‘Louisiana Reports, 328. | 


Brownson and Simon, for the defendants. 


This is an action of nullity or rescission, by which the 
plaintiffs, who were all minors at the time the judgment was 
rendered, seek to have it set aside, on several grounds; but 
no fraud or collusion is alleged. 

1. As to jurisdiction. The District Court had jurisdiction; 
it was not a suit against a succession, but only to recover a 
debt which had been contracted by the tutor for his minors, 
after the death of their ancestor. Code of Practice, article 
924. 5 Louisiana Reports, page 26. 

2. The minors were duly represented in the suit in which ~ 
said judgment was rendered, and it cannot now be rescinded. 
Act of 1826, as amending article 615 of Code of Practice. 

3. Moreover, a meeting of the family of the minors, 
convened after the judgment had been rendered, recognized 
the same to be justly due, and provided means to pay its 
amount. They hada right todoso. Civil Code, 339, 343. 
The object of the family.meeting was to provide for the pay- 
ment of such debts, contracted by the tutor, as had turned 


- to the benefit of the minors, and particularly for their main- 


tenance and education, and this is one of those debts. 


Bullard, J., delivered the opinion of the court. 

The plaintiffs sue to rescind a judgment rendered against 
them and ordered to be satisfied out of their property, while 
minors, on various grounds, as set forth in the petition; and, 
among others, that the suit against their tutor was not well 
defended, and that they were aggrieved by the judgment. 
Code of Practice, article 615. The assignee of the person in 
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whose favor the original judgment was rendered is made a Wasrenw Disr. 


party defendant. Seprembeor, 1836. 
. The defence relied on is, that the judgment was paid by vexauovssaxx’s 
the tutor of the plaintiffs to the assignee, out of funds of the “Xj™ 

plaintiffs, in bis hands, and that there is no nullity in the ®™8v=*0=rat. 
judgment. ¥y macy eae 


It is shown by the evidence in the record, that, after the sent tomortgage 
roperty of 


rendition of the judgment, the father and tutor of the plains minors to obtain 


tiffs provoked a family meeting, composed of the nearest 9/0 ‘0 enable 


relatives of the minors, some of whom figure in this casé as charge ® judg’ 
parties, and that the family meeting authorized the tutor to them, and the 


procure a loan, by mortgage of the minors’ property, for the er — 


i j i i the tut the 
purpose partly of paying the judgment in question, together a 


with other debts, which they say on oath had been con- judgment we 
tracted for the sustenance and education of the plaintiffs and (recsinorein his 


for the better administration of their property. The loan bands, it will be 
was not procured, but it appears that afterwards money The tutor has a 
came into the hands of the tutor, in consequence of the sale Tight to dispose 


F of the funds in 
of some property of the minors, which was not provoked by his hands on his 


him, and that out of that fund he discharged the judgment pee perv 
; . ays a judgment 
in question. pete capbett 


‘If the family meeting consented to create an incumbrance his pupils, the 
tate P judgment cannot 
on the property of the plaintiffs to pay the debt in question, be rescinded, 


they may fairly be said to have authorized the payment by °4 ‘he smount 


means less onerous to the parties. ‘The tutor had a right to from the owner, 
who _ received 


dispose of the money in his hands, under his responsibility, payment. Ifthe 


as - tutor paid with- 
and we are of opinion that, under such circumstances, the out’ proper au- 


. plaintiffs must look to their tutor, if he has mal-administered thority, the mi- 


s nors must look 
their estate. to himas in case 
of mal-adminis- 

tration of their 


It is, therefore, ordered, adjudged and decreed, that the °*#- 
judgment of the District Court be affirmed, with costs. 
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bas REEVES 08. TOWLES. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 





‘The assessment is the authority on which the sheriff or collector proceeds 
to demand and sell property for taxes. It is analogous to an execution 
issuing on a judgment. To support a sheriff’s deed, the party relying 
on it must show a judgment and execution. So a deed for land 
purchased at a sale for taxes, unaccompanied by evidence of the 
assessment is insufficient to show a valid alienation, and that the former 
owner is divested of title. 

Where the vendor assumes to sell without title, or a disclosure of the 
defects of his title, the vendee, though holding under a sale & non domino, 
may invoke the prescription of ten years. 

But where A sells to B all his right, title and interest in and to a certain 
tract of land, which is vested in him by virtue of a sale for taxes, made 





by a parish judge, being for the taxes due thereon by C, the original 
owner: Held, that A is expressly exempted froin warranty, ‘except 
against himself; and his title, thus sold, being expressly referred to and 
set out, shows on its face the kind of claim, title or interest conveyed, 
and brings home to his vendee full knowledge of the title under which his 
vendor claimed, which, if defective, prevents the prescription of ten years 
from running. 


A title, on the face of which a fatal defect is stamped, and which is known 


to the possessor, cannot be the basis of the ten years’ prescription. 


A title, to serve as the basis of the ten years’ prescription, must be in itself 
translative of property. But the title which does not furnish evidence 
that all the formalities required by law have beenscomplied with, has 
always been considered deficient in form, whenever the vendor acts in a 
public capacity or trust, and takes upon himself to sell the property of 


another. - 
Errors of law do not form a good foundation for acquiring property. 


The deed of a tax collector, though it proves rem ipsam, i. e., that he sold, 
yet it furnishes no evidence of his authority to sell, without proof of an 
assessment, and is therefore defective in form. 
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Where the defendant sets up in his answer to be the true owner of the wrerenw Dist. 
plaintiff’s title to the land in controversy, and alleges long possession September, 1836. 
under it, he cannot afterwards be permitted to dispute the locus in quo. " 


He admits that the claim of the plaintiff covers the land in dispute. v8. 
TOWLES, 


This is a petitory action. The plaintiff claims a tract of 
land on the Bayou Téche, containing eight arpents front, 
with the depth of forty, situated immediately below that on 





eds , . ‘ ‘ 

Mai which the defendant resides, and calling to bind on his lower 
. line. The defendant’s residence is on what is called the 
He “Gravenberg tract.” He-is also in possession of the locus 


the in quo. 

The plaintiff alleges that he is the owner of this tract of 
land, which lies on the right or west side of the Bayou Téche, 
descending, bounded above by the land of the defendant, 
and below by lands formerly claimed by the heirs of Philo 
Norton; that said land was, on the 9th of May, 1813, sold 
by Patrick Johnson, the then owner, to John Reeves, and 
which was afterwards sold at the probate sale of said Reeves’s 
"succession, and purchased by the petitioner the 31st of 





January, 1831. 

The plaintiff then alleges that the defendant, John Towles 
has taken possession of said tract of land, and claims to be 
the true owner. He prays judgment, decreeing him to be 
the lawful owner thereof, and that he be put in possession. 

The defendant pleaded the general issue, and averred, that 
on the 7th of October, 1816, he purchased from Jehu Wil- 
we kinson and H. G. White, a tract of land on the west side of 
the Bayou Téche, containing eight arpents front by the 
depth of forty, forming part of the plantation of which he 
is now in possession, being the same tract sold to the said 
Wilkinson and White, by deed of sale from the honorable 
James White, judge of the county and parish of Attakapas, 
dated the 9th November, 1809; that he, and those under 
whom he claims, have been in the uninterrupted possession 
of the premises, by virtue of a good and sufficient title, for 
more than twenty years. He pleads the prescription of ten 
and twenty years, and prays that the plaintiff’s suit be 
dismissed. 
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-Wssrzax Distr. During the pendency of this suit, Dr. John Towles, 
po teat 1836. died, and his widow and heirs, were cited in as defend- 


REEVES 


v8. 
TOWLES, 





ants. In an amended answer, they aver, that on the 15th - 
April; 1816, the said John Towles purchased of Henry 
Hargroider, as sole heir of Charles Hargroider, six arpents 
front of land on the west side of the Bayou Téche, bounded 
above by lands of his (Towles) and below by lands belonging 
to the heirs of Philo Norton, of which the purchaser and his 
vendors have been in possession, under a good title, &c., for 
more than twenty years, and plead the prescription of ten 
and twenty years, &c. 

Upon these pleadings and issues the cause was tried before 
court. , 

The plaintiff’s written evidence consisted of the act of sale 
from Patrick Johnson to Joseph Reeves, in 1813, and the 
proceedings of the probate sale to the plaintiff, in 1831, of 
John Reeves’s estate. The commissioners’ certificate and 
act of confirmation by congress, in 1816, in the name.of 
Patrick Johnson, showed that this claim was founded on 
settlement and cultivation before the change of government 
in 1803, and.required as its location that it should bind on 
the Gravenberg tract, and run down the Bayou Téche eight 
arpents in front, and run back to the depth of forty, so as to 
include three hundred and twenty superficial arpents. 

The defendants relied, first upon the deed of sale for the 
taxes, made by judge White, in 1809, and the purchase of — 
the same tract of land by Wilkinson and White, for twelve 
dollars and twenty-three cents; and also the act of sale from 
them to John Towles, in 1816. Evidence of the claim of 
C. Hargroider, of six arpents front, which Dr. Towles had 
purchased of Henry Hargroider, in 1816, was offered to show 
that it took the place of the locus in quo, by calling to bind 
on the tract confirmed to Norton’s heirs, below, and his own 
lands above. It was then shown, that after the Norton or 
Henry Hargroider claim, below, for ten arpents front, came 
Bundick, junior, for six arpents front, and Bundick, senior, 
for ten arpents front, which run and cornered on a couleé or 
dry bayou, which made out of the Bayou Téche. By this 
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evidence it was attempted to crowd out and prevent Patrick 
Johnson’s claim or the locus in quo from having any front. 

The plaintiff showed, that by the township map the 
‘ Johnson tract had been located by the United States sur- 
veyor, according to its call, with eight arpents front, and 
running back by parallel lines to the depth of forty arpents. 

The several titles produced on the trial are fully set out, 
in the opinion of the court. 

The district judge rendered judgment in favor of the 
plaintiff for the quantity of superficial arpents claimed, but, 
in order to let in the Norton or Henry Hargroider claim, 
gave only about two and one half arpents front. The 
defendants appealed. 

The plaintiff, in his answer to the appeal, prayed that the 
judgment might be so amended as to give him the entire front, 
between his upper and lower boundary, on the Norton claim. 


Garland, for the plaintiff. 


1. The title of Patrick Johnson is a good one, being 
founded on a settlement and cultivation made by his father, 
and continued afterwards by his mother and himself. It is 
a title of a high order. Act of Congress, March, 1805. Land 
Laws, page 518, section2. Act, April 21, 1806, sections 1, 2. 

2. The defendant cannot contest the title of Johnson, 
because he claims under it himself. He can only show that 
he has become vested with all his rights, by purchase or 
otherwise. 

3. He has not legally become a purchaser of the rights of 
Johnson to the land, as the sale made by judge White in 
1809, was illegal and void, not being made in conformity to 
law, or in the manner directed by the legislature. It is 
stated in the deed the sale was made to the lowest bidder. It 
is not a just title that can transfer the ownership. Acts 1807, 
sections 6 and 9, pages 148,154. 6 Martin, N. S., page 348. 
1 Louisiana Reports, 491. 

4. The sale from judge Wilkinson for himself, as attorney 
in fact of H. G. White, conveys only such title as they might 
have by virtue of the sale from judge White. See the terms 


- September, 1836. 
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Wesrzex Dist, of the:act, which is a private one, never recorded until this 
September, 1856. suit was commenced. 


REEVES 
ve. 
TOWLES. 
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5. The defendant’s plea of prescription cannot be main- 
tained, because he does not hold by a just title, transferable » 
of the ownership of the property. Civil Code, page 488, 
articles 67, 68, 70. Louisiana Code, articles 3437, 34465, 
3449, 3450, 3451, 3453. 7 Martin, 403. 8 Ibid., 629, 
10 Ibid., 289. 

6. A transferable title, or one translative of property, is 
one which is complete in form, and contains all the usual 
requisites of an ordinary conveyance. It must be complete 
in all the essentials of a sale, and have nothing on its face 
that implies a doubt of its validity and legality. 7 Martin, 
from 401 to 10. 

7. The title is defective in form; it does not show the 
authority by which the sale for taxes was made ; no assess- 
ment for taxes is shown, and no assessmenteroll is produced 
in evidence. Without this no sale for taxes can stand. In 
all forced alienations, the authority under which they are | 





made must be produced and accompany the sale. 7 Martin, 
347, 7 Louisiana Reports, 46. 

8. The defendant having, in his original answer, set up 
Johnson’s title, and claimed the land under it, cannot, in his 
amended answer, set up another title derived from-Hargroi- 
der, or any one else, thereby to defeat the title he first 
claimed under. 

9. But suppose the defendant can set up the claim derived 
from Hargroider, we then contend that his title to it is not 
such a one as he can prescribe on. There is no warranty in 
the sale. : 

10. There is no conflict between the titles of Johnson and 
Hargroider, except. as to a small quantity in front, and, to 
obviate all difficulties, the court below ordered the front to be 
equally divided, it being shown that there was land enough, 
not covered by any other claim, to give each title its superficial 
quantity. 

11. The title of Johnson is a better one than that of Charles 
Hargroider, the former having a certificate of confirmation 
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from the United States, with ample proof of settlement and Wesrzny Disr. 





cultivation, under the Spanish government, and occupation Séember, 1856. 


since. The latter has only the certificate of confirmation, 
and the proof is positive that he never settled or occupied 
the land before the cession of Louisiana, or since Henry 
Hargroider admitted it before the commissioners. 8 Martin, 
637, 727. 5 Ibid., 679. 11 Ibid., 207. 3 Louisiana Reports, 107. 


Brownson and Simon, for the defendant. 


1. The plaintiff’s action is barred by the prescription of ten 
years. The defendant, Dr. Towles, and those under whom 
he claims, have had constructive and actual possession of the 
land in question for more than ten years, under a good and 
just title, translative of property, and cannot now be disturbed 
in the possession and ownership thereof. Louisiana Code, 
articles 3437, 3442, 3443. 

2. If there were any defect in the defendant’s title, it is 
cured by long and uninterrupted possession and prescription, 
because it was not made known to the defendant. A bare 
reference to the title of his vendor does not bring home to the 
vendee knowledge of its defectiveness, so as to prevent pre- 
scription from running. Fletcher’s heirs vs. Cavelier et al. 4 
Louisiana Reports, 274. 

3. The defect in the title derived from the sale for taxes, 
if there be any, does not appear on the face of the deed. It 
recites the capacity of the officer making the sale, and that 
it was made under and by virtue of a law of the territory. 
The defect, therefore, could not be known to the purchasers, 
and they were consequently possessors in good faith. Vide 
Carrel’s heirs vs. Cabaret, 7 Martin, 376. 


4. The defendant is the owner of the locus in quo under — 


another title. In the year 1816, he purchased from H. Har- 
groider, sole heir of C. Hargroider, six arpents of land in 
front, on Bayou Téche, by forty in depth, which bounded 
his land above, (being the Gravenberg tract) and below by 
the Philo Norton claim, and covers the whole front of the 
Johnson claim, which the plaintiff sets up as the basis of his 
36 


REEVES 
v8. 
TOWLES. 
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Weerern Dist. title. The defendant has been in possession, under this title, 
September, 1836. which is not contested as defective, for more than ten years, ' 


REEVES 
v8. 
TOWLES, 





and is entitled to hold it, as against the plaintiff, both by 
prescription and superiority of title. 

5. The plaintiff cannot have his location as he claims, 
because when the other claims of Hargroider, Philo Norton 
and the two Bundicks, which commence at a point certain, 
run up the Bayou to the Gravenberg tract, which is perma- 
nent, there is no front left for the Johnson tract, without 
cutting off the fronts of the Hargroider tracts. 


Bullard, J., delivered the opinion of the court. 
This is a petitory action, in which the plaintiff sets up title 


' to a tract of land, of eight arpents front, on the Bayou Téche, 


with a depth of forty, bounded above by land of B. Graven- 
berg. The title exhibited by him consists of a confirmation — 


_ by act of congress, in 1816, of the claim of Patrick Johnson 


for a tract as above described, a conveyance by Johnson to 
John Reeves, and the adjudication of the same to the present 
plaintiff, at the probate sale of John Reeves’s estate. On the 
township plat, in the land office, this tract is represented as 
having been laid off and located according to its calls. The 
plaintiff has therefore shown a title in himself, which would 
authorize a judgment in his favor, unless the defendant can 
show either a better title, or one which, however groundless 
in its origin, has become perfect by prescription, 

The defendant claims to be the owner of the same tract of 
land under the title of Johnson, by purchase from Wilkinson 
and White, who, he alleges, purchased it at a sale for taxes 
in 1809, made by the parish judge, as collector of taxes for 
the county of Attakapas. He also pleads the prescription of 
ten years under.this title. 

The defendant, in an amended answer, further alleges, 
that in 1816 he purchased from Henry Hargroider, as heir 
at law of Charles Hargroider, six arpents front of Jand, on 
the west side of the Bayou Téche, bounded above by land 
then belonging to him, and below by lands belonging to the 
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heirs of Philo Norton, and he ‘claims said land by virtue of Wzstsn» Dist. 


said sale, and by the prescription of twenty years. September, 1836. 
We will first examine the title of the.defendant, derived ~ azzves 


from Wilkinson and White, and the alleged prescription p> “? 


‘based upon it. 


The deed from the parish judge of Attakapas, dated Nov. 
24, 1809, recites, that in pursuance of the provisions of the 


' act of 1807, he had that day exposed to public sale, to the 


lowest bidder, for the territorial taxes due thereon for the 
years 1807 and 1808, eight acres of land in front, with the 
usual depth, situated on the Bayou Téche, given in as the 
property of Patrick Johnson, when H. G. White and J. 


Wilkinson became the purchasers of the whole tract, for the The assess- 


sum of twelve dollars and twenty-three cents, the amount of aatapes which 


taxes and costs. He then warrants to the purchasers all the the sheriff or 
: : ‘ F : _, collector pro- 
right, title and claim of the said Patrick Johnson to said coeds to demand 
tract of land. ty for teen 


According to repeated decisions of this court, such a deed, pad ——- o 


unaccompanied by evidence of the assessment at least, is suing on a judg- 
; 2 : . : ment. To su 
insufficient to show a valid alienation and that the former port a sheriff's 


owner was divested of title. 6 Martin, N. S.. 347. 7 pee Rig A A 
Louisiana Reports, 46. must show a 
. . judgment and 

The vendors of the defendant, according to the evidence ‘execution. So, a 


before us, acquired nothing by the deed from the parish rae a 


judge, and could convey no title to the defendant. If, how- Sle for taxes, 
: unaccompanied 
ever, they had assumed to sell the land as their own, by evidence of 


although without title and without a disclosure of the defect jo, 0m nent 


of their title, their vendee, though holding under a sale % Show .2 valid” 

: j : ibis alienation, and 
non domino, might have based upon it the prescription of ten that the former 
years. The question then presents itself, whether the sale pr per 8 an 


from Wilkinson and White be such a title as might form the Where the 
* ee ae. : vendor assumes 
basis of prescription ; whether it did disclose to the defendant to sell without 


P S . title, or a disclo- 
a fatal defect in the title of his vendors, and whether such «0 of ‘the dec 


defect be one of form, in the sense of the code, which fects of his title, 
: ; : the vendee, 

declares that a title defective in form cannot serve as the though holden: 
basis of the ten years? prescription. pry Herta 
Wilkinson and White, in their conveyance to the defendant, cuiptee of ae 
sell all the right, title, interest and claim in and to the tract years. 
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Wesreex Dist. Of land in controversy, vested in them by virtue of a sale for 
September, 1836. taxes, on the 24th November, 1809, by Jamés White, the 
reeves judge of the parish of Attakapas, for the taxes due thereon 


be by Patrick Johnson. They are expréssly exempted -from ° 


TOWLES, 
But where A aNY Warranty, except against themselves, and any person 


bis right, title claiming through, by or under them. 
and interest in Here the title, by which the defendant’s vendors claim the 


and to a certain : a a 
tract of land, land, is expressly referred to, and a recurrence to it is neces- 


opted nt sary, in order to ascertain what kind of claim, title or interest 


' of sale for tax- was conveyed, for the interest or title which they acquired 


es, made by a . 
parish judge, be- may have been only an usufruct, or a lease for a term of years, 
dtc ase ts or other limited estate belonging to Johnson at the time of 


©, the original the sale. The vendors do not assert that they acquired the 
that Aisexpress- tract of land, and refer to the title by which they acquired it 


1 ted a ‘ : = 
-* Sahay, as existing in a particular plan, as was the case in Fletcher 


except inst i isl 
himeclf; andhis ° Cavelier, 4 Louisiana Reports, 267 and 274, but they 


title thus sold, leave the intention of the parties, as to the degree of title 
being expressly : 
referred to and Sold and conveyed, to be ascertained by reference to a par- 


set out, showson ;: . rT . . ; 
its fees the kind ticular sale made for taxes. We think this brings home to 
of claim, titleor the defendant a knowledge of the title under which their 


i wd ees vendors assumed to hold. 
Pome to hisven~ ~The next question is, what is the character of this defect ? 
pet the title Ts it such a defect of form as vitiates the title considered as 
ander which his ; er apes 
vendor claimed, the basis of the ten years’ prescription? If the parish judge 
—. las had assumed to sell the land as his own, his want of title 
alerecien would not have destroyed the right of his vendee to prescribe ; 
running. and we hold, as in the case of Bedford vs. Urquhart, 8 Lou- 
isiana Reports, 234 and 241, that where one takes upon 
» himself, as the attorney in fact of another, to sell, and delivers 
possession, that his deed of sale may form the basis of pre- 
scription, because the defect consists in the want of evidence 
of the mandate, and is not a nullity of form resulting from 
the legal incapacity of the vendors, and that after a lapse of 
years the power of attorney would be presumed in favor of 
the possessor. 
The case now before the court differs very materially from 
that of Carrel’s heirs vs. Cabaret, 7 Martin, 376, much relied 


en inthe argument. The action in that case was to set 
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aside a will and to recover the estate of the testator, partly Wxsrzaw Disr. 
on the ground that the testament was inofficious, on account September, 1836. 
of a legal incapacity of the instituted heir. The prescription _nzxyzs 
pleaded was one of five years against the action testamenti — sowens, 


inofficiosi. In speaking of the form of the will, under a 4 title, on the 


different branch of the case, the court use the expressions oe To 


relied on, to wit: “When the law says a title defective in stamped, and 
which is known 


form shall not be the basis of prescription, what does it mean ? to the possessor, 


A title which, though apparently good, has some latent cannt, be. the 


defect? Certainly not. A title which, though apparently — preserip- 


clothed with all the formalities required by law, may be 
proved defective by intrinsic evidence? No. It means a title 
on the face of which the defect is stamped.” But the court 
adds, afterwards, “if the latent defect is known to the pos- 
sessor, he cannot prescribe.” But the case turned upon the 
principle that the nullity resulting from the incapacity alleged, 
that of concubinage, was relative only, and an action to annul 
a testament on that ground was limited to five years. 
A title to serve as the basis of the ten years’ prescription A title to serve 
must be such as is in itself translative of property, and that *, he basis of 


the ten years’ 


title has always, by this court, been considered: as deficient prescription, 

i i . must be in itself 
in form which does not furnish evidence that all the formali- translative of 
ties required by law have been complied with, whenever the oPeny } put 


vendor acts in a public trust and takes upon himself to sell ‘es not furnish 
evidence that all 


the property of another. An assessment of the tax, which the formalities 


oe reno aiid ired 
is written evidence, forms an essential ingredient in the title aaa eagle 


of a purchaser at a collector’s sale. Can we presume that Plied with, has 
always been con- 


there was an assessment of the tax, and that it was regularly sidered deficient 


demanded, and the sale of the land regularly made? We et ae ete 


: ‘oq acts in a public 
have stated that we could not. If so, the maxim applies errata on 
“de non existentibus et non apparentibus. eadem est ratio.” — te te 

. ee imse. to se 
Errors of law do not form a good foundation for acquiring the property of 


property. Francaise vs. Delaronde, 8 Martin, 632. The ™* 


: E fl 
simple certificate of a public officer that he has sold the 4, mrogy eg 
property of another person is not a title translative of pfo- g°04 foundation 
or acquiring 
perty, and he labors under an error of law who suposes that property. 


it is. a. 
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Westzrx Dist. But it is contended that a purchaser at a tax sale has a 
September, 1836. right to presume that all the formalities of law have been 
meeves complied with. The defect in the title does not consist in 
rowiss, He proof that there was no assessment, but in the want of 
all proof that such assessment existed, because without it the 

officer was without warrant to sell, as the tutor, without 

judicial authority, has no capacity to sell the property of his 

pupil. If such authority cannot, in law, be presumed at the 

time of the forced alienation, at what time does it spring into 

existence for the purpose of divesting the title of the owner ? 

If such alienation were only voidable, or the nullity resulting 

from a legal incapacity in a public officer without warrant 

of law were merely relative, we might perhaps fairly pre- 

sume, after so long a silence, that he was warranted in his 

The deed of a proceedings. But we consider the deed of the tax collector, 
dhorigh Is groves though it proves rem ipsam, i. e., that he sold, yet, as furnish. 
ar sagan Dag fo INE Do evidence of his authority to sell without proof of an 
) it furnishes no assessment, and therefore defective in form. Considering, 
evidence of his 1. we do, that the defendant has identified himself with his 


authority to sell 
without proof of vendors, and taken upon himself the risk of such title as 





*" an assessment, 





and is therefore they may have acquired by the parish judge’s deed or 
we ™ certificate, and that their title was null, we are of opinion 
that the plea of prescription was properly overruled. 

We come now to examine the title set up-by the defendant, 
under a sale from Hargroider, for six arpents front, bounded 
above by lands of the defendant, and below by Philo Norton. 
The title of Charles Hargroider does not call for the same 
land covered by the title of Patrick Johnson. Its true loca- 
tion can only be ascertained by commencing a series of 
surveys from below. The claim of Bundick, senior, for ten 
arpents front, calls to commence at an arroyo as its lower 
boundary. This we suppose to be the coulée spoken of by 
the witnesses. Then comes the title of Bundick, junior, for 
six arpents ; next, that of Henry Hargroider, for ten arpents, — 
afterwards confirmed in the name of Philo Norton’s heirs ; 
and lastly, that of Charles Hargroider, for six arpents front. 

The Iand of Charles Hargroider, therefore, according to the 
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" written evidence’th the record, commences twenty-six arpents 
above the coulée or arroyo, and runs up the bayou for, its 
front. On the contrary, the title of Patrick Johnson calls 
for Gravenberg’s lower line, and runs-down the bayou for 
its front of eight arpents. If the distance from the coulée to 
Gravenberg’s lower line be forty arpents, there is sufficient 
land for all the claimants. The precise distance is hot 
shown in the record. The witnesses suppose it to be upwards 
of thirty arpents. The defendant acquired, therefore, by his 
purchase, six arpents front of land, beginning at a distance 
of twenty-six arpents above the coulée, and before he can be 
maintained in possession of any of the land claimed in this 
suit he must show that this title of Charles Hargroider 

‘ covers a part of the land in controversy. Having claimed, 
in his original answer, to be the owner of the Johnson title, 
and alleged long possession under it, he cannot now be 
permitted to dispute the locus in quo; he has admitted that 
Johnson’s title covers the first eight arpents below the Gra- 
venberg tract. It has been sei, that a man may have two 
or more titles to the same land, This we do not doubt, but 
then it must be for the sameNand; but if he sets up 
prescription under one title he cannot avail himself of pre- 
scription under another not calling for the same land, 
because he cannotegainsay the character of his own posses- 
sion. The defendant having failed to show that the title 
acquired from Hargroider covers a part of the Johnson tract, 
although he has rendered it probable that they will interfere, 
cannot, in our opinion, avail himself of it in this suit. 

The court below, by its judgment, made an equal division 
of the front, supposed to exist between Gravenberg’s lower 
line and the upper one of Philo Norton, between the parties. 
Of this the appellee complains, as an error to his prejudice, 
and he has prayed-a reversal of the judgment in his favor. 
If the plaintiff was entitled to recover any thing, we are of 
opinion he is entitled to the whole tract, such as it is 
described in his title ; and as it appears to us that his vendor 
never was divested of title, and that the plea of prescription will 
not avail the defendant, the judgment below must be reversed. 
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It is, therefore, ordered, adjudged and decreed, that the 


September, 1836. judgment of the District Court be annulled, avoided, and 


RICE 


v8. 
CADE ET AL, 





reversed; and proceeding to give such judgment, as in our 
opinion ought to have been rendered below, it is further 
ordered, adjudged and decreed, that the plaintiff recover and 
be quieted in his title to the tract of land described in his 
petition, having a front of eightarpents on the Bayou Téche, 
bounded above by the lower line of the Gravenberg tract, as 
laid down on the plat of survey made under the direction of 
the District Court, with the depth of forty arpents, and that 
the defendant pay the costs of both courts. 


RICE US. CADE ET AL. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SIXTH PRESIDING. 


Where the owner of slaves permits them to tow vessels, or work for 
themselves, and at times forbids them, if one is accidentally lost, whilst 
engaged in such employment, the person so employing them will not be 
liable to the owner for the value of the slave so lost. 

So where a steamboat was wooding, and the slaves of a neighbor came on 
board, without its being shown that they were actually employed by the 
master or owner of the boat, and one of them was killed, accidentally, 
by the fly-wheel: Held, that the owners of the steamboat were not liable 


for the value of the slave thus lost. 


This is an action against the defendants, Robert Cade and 
John Greig, as owners of the steamboat Two Friends, to 
render them liable for the loss of a negro man, who was 
killed on board, and to recover the sum of one thousand 
doilars for his value. 

The plaintiff alleges that the defendants’ boat, on her trip 
down from Vermilion bridge to New-Orleans, stopped at R. 
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Cade’s landing, and, without his permission or consent, took Wesrexy Dist. 
on board a number of his slaves, who remained on board, September, 1836. 


with the permission of the captain and one of the owners of 
. the buat, until she dropped down a short distance to a wood 
yard, for the purpose of wooding; that said slaves were 
employed, without his written permission or consent, in 
carrying in wood; that after the boat was done wooding, 
the engineer set the engine in motion, improperly and 
imprudently, before the said slaves had time to get out, and 
while they were running through. the. boat, to go out, one of 


them, named Arthur, was killed by the engine or fly-wheel, . 


a sober and good slave, of the value of ‘one thousand dollars. 
He further alleges, that the defendants are liable to pay him 
the value of said slave, lost through the carelessness and 
neglect of the engineer, because, by a law of the state, any 
master or owner of any ship, vessel or other water craft is 
prohibited from receiving on board, or permitting to remain 
on board, &c., any slave belonging to another person, other- 
wise shall be liable to the payment of the damages resulting 
from his violation of the law. They are liable, because they 
had no right to receive or permit said slave to remain on 
board, or employ him, without permission ; and if found on 
board they should have dismissed him ; and further, because 
the loss of the slave is a consequence of the illegal conduct 
and acts, either active or passive, of the owners and master 
of said boat: wherefore he prays judgment for one thousand 
‘dollars, the value of the slave thus lost. 

The defendants pleaded a general denial, and that if said 
slave was killed on board said boat, they were ignorant of 
the facts, and are not bound in any manner for the loss. 

Upon these pleadings and issues the cause was tried by 
the court. 

G. Petrie, witness for plaintiff, and overseer of defendant, 
Cade, sworn, says, it was on a Sunday morning, the 2d 
March, 1834, that the steamboat Two Friends stopped at 
Mr. Cade’s landing, and took on board a number of his 


(Cade’s) slaves, Mr. Cade then on board; some of the: 


plaintiff’s also went on board. Mr. Cade was standing on 
37 
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Wesrenx Dist, deck, and made no objections. There were eight or ten 
September, 1836. negroes who went on board, but he did not see the slave 


RICE 
vs, 
CADE ET AL, 


Arthur among the number. Capt. Curry, who commanded 
the boat, asked Mr. Cade if all those negroes were to go on 
board, who replied yes. Witness, with the negroes and Mr, . 
Cade, all went down to the wood yard, which was about a 
mile and a half or two miles below the plantation. On 
stopping, Cade told witness to call his negroes, to help the 
boat to wood. There were three or four of the plaintiff’s 
negroes who also helped to carry wood. They assisted until 
the quantity of wood required was carried on board. Mr, 
Cade and the captain were at the wood pile, and measured 
the wood. Witness was on shore when the accident hap- . 
pened to the negro of plaintiff who was killed. Another of 
plaintiff’s negroes was on board when the boat was about 
putting off, and was with difficulty put on shore. Witness 
thinks the negro, at the time he was killed, was worth eight 
or nine hundred dollars. 

Cross-examined. Witness states, that when the steamboat 
landed at Cade’s plantation, there were a few white persons 
and a great many blacks. Cade told witness to call his 
(Cade’s) hands to go down and help to wood. Did not 
understand that Rice’s negroes, or any other person’s, were 
to be sent down. Capt. Curry asked Cade if all those 
negroes (meaning those on shore) were to go on board, 
Cade answered, yes. Witness did not order any of them to 
go on board, and went himself to the wood yard. Did-not 
perceive the negro, Arthur, on board. Did not superintend 
the carrying in of wood. Gave no orders to Cade’s negroes to 
go on board; only Cade told him he wished all his hands to 
go and help wood. Witness called them all to the bank 
where the wood lay, and told them what Cade wanted with 
them, i. e., to wood the boat. Did not see Cade ordering or 
instructing Rice’s negroes to do any work whatever. Never 
heard Cade say that he knew any of Rice’s negroes were on 
board. Did not, at any time, see the negro, Arthur, before 
he was brought out, wounded. Has no doubt but that he 
would have been as apt to see Arthur as Mr. Cade himself. 
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Witness says Rice lives near (eight or ten arpents from). Wxsreny Drsr. 
Cade ; is very indulgent to his slaves, and not so strict as September, 1896. 


Cade in keeping his negroes at home on Sundays; says, 
when the boat came too, to wood, there were no negroes at 
the wood yard, on shore. 

A. Lemere, witness for plaintiff, was at the wood yard, 
where the boat wooded ; recognized two negroes of Rice’s, 
William and John, carrying in wood. Did not see Cade. 

H. Petrie, for same, said he was not present when the 
boat landed, but was there when the negroes were carrying 
in wood ; saw two of Rice’s negroes carrying in wood ; is 
not sure he saw Arthur; it seems to him he did, but is not 
positive. Cade came and measured the wood; the negroes 
came and took the wood to the boat; cannot say, positively, 
Arthur was there ; saw him after he was wounded. 

Cross-examined. Says he did not see Cade command or 
order any of Rice’s negroes ; does not know where he was, 
or whether he was in a situation to have prevented the 
accident. 

Question asked by the court. Witness says he saw a 
bottle, out of which the negroes drank ; did not know what 
was in it; does not know who gave it to them. 

Examination in chief. The boat pushed off directly ; the 


wood was in. When they were pulling in the plank, saw- 


some negroes on board; they seemed to be in a hurry; does 
not know whether they were warned or not; does not know 
where Cade was when they pushed off, but he was on board. 

W. Kibbe, clerk of the boat, witness for defendant, says, 
while at Cade’s landing, he heard Cade tell his overseer to 
send some of his negroes on board, to go down to the wood 


yard and assist in wooding. The negroes came on board, , 


he thinks some five or six, and proceeded to the wood yard. 
After they were done wooding, and the negroes all gone on 
shore, as was supposed, and the boat was in the act of cast- 
ing off, some one called out that one of Mr. Cade’s negroes 
was killed. It proved to be one of Mr. Rice’s negroes. 
Witness understood that the accident was caused by the 
negro being caught in the fly-wheel, when trying to make 
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‘Wesrery Dist. his way out of the engine room, where he had been for some 
September, 1836. purpose unknown to the witness. As the captain and-owners 


RICE 


vs. 
CADE ET AL, 





were not in the. habit of employing slaves to-work on the 
boat, without the consent of the owners, it was not supposed 
that there were any negroes on board, except Mr. Cade’s, 
and, to witness’s knowledge, there were no other negroes 
employed to work on the boat that day, or if there were, 
nothing was paid to them ; neither does he think the master 
or owners had any knowledge of the negro being on board 
until the accident happened. If there were any hands, 
employed on board, witness was always called upon to pay 
them. At the time of the accident, the engine room was closely 
stowed with cotton and hides; so much so, that it was difficult. 
for a person to pass through without crawling over the bales, 

Capt. Curry, who commanded the boat at the time of the 
accident, states, that he and Cade were standing on the 
boiler deck, at the plantation of the latter, when he (Cade) 
inquired how many hands were wanted; witness says he 
answered about five or six. Cade then called to his over- 
seer, who was standing on the bank, amongst his negroes, 
to send the number required, and that part or all of them 
came on board, to go to the wood pile. By the bayou, they 
had about a mile and a half to go, but there was a road by 
land much nearer. After landing at the wood pile, saw the 
overseer opposite to the boat, on shore, and a great number 
of negroes, men, women and children, on the bank, looking 
at the boat. Neither himself, Mr. Cade,.or any other owner 
of the boat, he is satisfied, knew that any strange negro w 
on board. it 

Witness says he has made it a rule, for the last seven or 
eight years, from which he has not deviated, whether acting 
as captain or otherwise, never to employ or harbor any slave, 
in any manner whatever, without the consent of the owner, 
&c., and when found on board of any boat under his charge, 
without such consent, to commit the slave so found to the 
first prison on his route. 

The evidence showed that Cade and Greig were the 
owners of the steamboat Two Friends. 
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The district judge rendered judgment in favor of the Wesrzay Disr. 
plaintiff, against the defendant, Cade, for the sum of eight September, 1856. 
hundred and fifty dollars, and discharged the other defendant. RICE 


Cade appealed. esiiitikins 


Simon, for the plaintiff, contended that the evidence showed 
that the slave in question was permitted to come on board 
the boat, and, in fact, he was employed in carrying wood, 
and this, too, without the permission of his master and owner, 
consequently the defendant is liable. 

2. There is an express law of this state, prohibiting 
masters and owners of vessels from receiving on board, or 
. permitting to remain on board, any slave belonging to 
another, without a written permission, and which makes 
them liable for all the damages that ensue, by allowing 
slaves to come on board in violation of the law. 1 Moreaw’s 
Digest, 377, 382, section 5. 


Brownson and Crow, for the defendant. 


Martin, J., delivered the opinion of the court. 

The defendant seeks the reversal of a judgment, which 
condemns him to pay the value of a slave of the plaintiff, 
killed on board of the defendant’s steamboat. 

It does not appear, from any part of the testimony, that 
this slave came on board with the defendant’s knowledge or 
consent, although it may be inferred, from the evidence, 
that other slaves of the defendant did, as the affirmative 
answer which he gave to the captain of the boat, who asked 
whether all the slaves that were standing near it should be 
taken in, may seem to have included other negroes than those 
belonging to him. 

In this hypothesis, (as it is not shown that the slave killed 
was near the boat at the time) it may be doubtful whether 
the answer would affect the defendant. The negroes who 
came on board were taken down the bayou, a distance of 
about a mile and a half, and employed in wooding. One of 
the plaintifi’s witnesses deposes, that he believes, but is not 
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positive, that he saw the slave, Arthur, assisting in carrying 


wood. We are without any other evidence of Arthur's 
having been on board, until the time when he came in con- 
tact with the fly-wheel, and was thereby killed. If we reject 
the testimony of the witness who says he cannot swear, 
positively, we are then without the least tittle of evidence to 
support the assertion, that this slave came on board with 
the knowledge or consent of the defendant, Cade, one of the 
owners. We think it inadmissible, and must conclude that 
the evidence is in favor of the defendants. 

In the case of Morgan’s Syndics vs. Fiveash, 7 Martin, 
N. S., 410, and 8 Ibid., 588, this court held, that a planter, 
who at times permits his slaves to tow vessels, and at others 
forbids it, is not entitled to recover the value of one of them, 
who was lost in that way. The permission to slaves, allow- 


ing them to work for other persons than their owners, may” 


be often implied from the minuteness of the services, or the 
time at which they are rendered. On the arrival of a stage 
or steamboat, a number of black boys crowd near it, to be 
employed in conveying trunks and baggage of the passengers 
and others therefrom. The passengers who accept their 
services cannot be expected to loose time in inquiring whether 
the boy be a slave or a free person, and, in the former case, 
whether he has his owner’s permission. The law forbids 
the purchase of any thing from a slave, without a written 
permission from his master, yet, many times, the most correct 
of our citizens buy a melon, or other trifling article, without 
the production of this permit. In such a case, the act is 
considered as justified by the maxim, de minimis non curat lea, 
or the proverb, lo poco por nada se reputa. The day on which 
the services of slaves are rendered is thought to authorize 
the conclusion that they were impliedly permitted. Accord- 
ing to the provisions of law, slaves are entitled to the produce 
of their labor on Sunday; even the master is bound to 
remunerate them, if he employs them. He, therefore, who 
does not require their services on that day, and does not 
retain them on his plantation, impliedly pérmits them to earn 
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money by their labor, and cannot complain of their being Wesrerx Dist. 


employed by his neighbors. 

The testimony, in this case, shows the plaintiff to be 
indulgent to his slaves, in permitting them to go backward 
and forwards to his neighbors’ plantations on Sunday ; we 
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are, therefore, not ready to say, if the case required it, that — 


the evidence does not authorize the. conclusion, that the 
slave, Arthur, had an implied permission from his master to 
work for himself. We do not wish to intimate, that a person 
employing the slave of another on Sunday, in dangerous 
work or occupation, as the breaking a wild horse by a slave 
unaccustomed to such exercises, could protect himself under 
such an implied permission. The absence of any legal 
evidence, that the slave in question was employed in wood- 
ing, renders it unnecessary to inquire whether this be a 
dangerous occupation or not. 

Upon the whole, the evidence authorizes us to conclude, 
that the loss of the slave was occasioned by circumstances 
purely accidental, for which the defendants are not liable, 
rather than resulting from any fault or negligence of theirs, 
which would authorize a recovery. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that ours be for the defendant, with costs in 
both courts. 


~ 


SEGOND US. THOMAS. 


ATPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING, 


A letter of credit, written by the defendant, introducing a person to the 
plaintiff as concerned with him in the planting business, and going to 
the city where the latter resides, to make purchases for the plantation, 
with directions to draw on him, and requesting him (plaintiff) to pay 


So, where a 
steamboat was 
wooding, and the 
slaves of aneigh- 
bor came on 
board, without 
it’s being shown 
that they were 
actually employ- 
ed by the master 
or owner of the 
boat, and one of 
them was killed, 
accidentally, by 
the fiy-wheel : 
Held, that the 
owners of the 
steamboat were 
not liable for the 
value of the slave 
thus lost. 
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his drafts, establishes an authority in sugh person, conferred by the 


defendant, to draw for an amount unlimited. 


Where the acceptor of a draft notifies the principal or guarantor of the 
agent or drawer, of its acceptance, tenor and amount, by stating it at the 
foot of an account rendered on a settlement, before the draft is due, to 
which he makes no objection, and which is afterwards paid by the 


acceptor at maturity, he is bound to reimburse it, but without interest, 


Commission is a fair compensation for the use of the name and credit of 
the acceptor, but interest is not allowable on advanees to take up an 


acceptance, where there is no agreement to pay any. 


Where the sum found by the jury is erroneous, and the error is rather one 
of law than of fact, which the record enables the court to correct, the 


case will not be remanded, but final judgment rendered. 


This is an action on a mercantile account stated, in which 
the plaintiff claims a balance due of four thousand one 
hundred and ten dollars and ninety cents, according to an 
account, annexed, for sundry acceptances, advances, com- 
missions, and articles delivered, between the 18th June, 
1831, and the 20th June, 1832, and also credits for proceeds 
of sales of sugar and molasses, during the same period, made 
on account of the defendant. 

The defendant pleaded a general denial, and especially 
denied the debits specified in the account ‘annexed to the 
petition. 

He further avers, that the plaintiff had sold, for his 
account, sugar and molasses, from the 25th March, 1831, 
to the 12th June, 1832, the proceeds of which, amounting to 
the gross sum of nine thousand eight hundred and sixty- 
seven dollars and eighty-three cents, have passed into and 
still remain in his hands. He admits the plaintiff has 
purchased for him many articles, and made some payments 
on his account, but that there ‘remains a balance in his 
hands of three thousand dollars, due this respondent, for 
which he prays judgment. 

Upon these pleadings and issues the parties went to trial. 

The plaintiff supported his account by proof, but the jury, 
in making up their verdict, rejected the material item therein, 
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(the amount of a draft) and rendered a verdict for only six 
hundred and thirty-three dollars and fifty cents. 

The rejected item consisted of a draft of three thousand 
and three hundred dollars, drawn by one Sewell Woolfolk on 
the plaintiff, and accepted by him the 10th June, 1831, 
payable the 11th March, 1832, together with eighty-two 
dollars and fifty cents, commission for the acceptance; and 
ninety-four dollars and ninety cents, interest, accrued since 
the payment of it. 

On a settlement between the parties, the 18th June, 1831, 
a few days after the acceptance of this draft, it was stated, 
in a memorandum at the foot of the account rendered to the 
defendant, to be under acceptance, and chargeable to him 
when at maturity, to which he made no objection. 


_ arise from the following letter of the defendant : 


“FRANKLIN, 13th March, 1831. 
Mr. Theodore Segond, 

Dear Sir: This will introduce to your acquaintance Mr. 
Sewell Woolfolk, who is now concerned with me in the 
planting buginess. I have given him a memorandum of 
such articles as I shall want shipped for the plantation, such 
as pork, oil, brick, kettles, and some other small articles, 
which he will purchase for me. I have instructed him to 
give orders on you for the same, which you will please to 
accept, &c. OWEN THOMAS. 

Addressed to Mr. Theodore Segond, 
New-Orleans.” 


This letter was produced as showing the authority to 
draw the draft, and the account rendered showed that the 


with it, to which he made no objection. 

The plaintiff’s counsel moved to set aside the verdict, and 
for a new trial, because the jury erred in rejecting the 
amount of said draft, commissions and interest, and on the 
38 








defendant was notified of it, and that he would be chargeable 
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The authority of Woolfolk to draw this draft is alleged to - 
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ground that the verdict is contrary to law and evidence, 
The motion was overruled, and from judgment rendered, 
confirming the verdict, the plaintiff appealed. 


Simon and Brent, for the plaintiff. 
1. Plaintiff is entitled to recover the amount’ of the 


“draft of thirty-three hundred dollars, drawn by Woolfolk 


in the name of the partnership of Thomas & Woolfolk ; 
Thomas had recognized him as his partner in his letters to 
plaintiff, and had authorized said plaintiff to accept drafts, 
for the benefit of the plantation ; accordingly, Woolfolk drew 
the said draft of. thirty-three hundred dollars, which was 
accepted, and afterwards paid by plaintiff. 

2. The draft was drawn on the 11th June, 1831, and on 
the 18th of the same month plaintiff and defendant made a 
general settlement of their account ; at the foot of the settle- 
ment the draft of thirty-three hundred dollars was carried as 
a memorandum, not being yet due, and a copy thereof was 
delivered to defendant. Defendant made no objection, com- 
pleted his settlement, and, for one year after, continued to 
deal with plaintiff, to get advances from him, and to consign 
him his produce. From these facts, is it not clear that 
defendant approved and ratified the act of Woolfolk ? Merlin, 
Question de Droit, vol. 1. Verbo Compte Courant, p. 488. 7 
Martin, N. S. 140. Roman Pandects, v. 7, 1. 50, art. 17, 1. 
60, p. 655. Ibid., lib. 14, art. 6, 1. 16, vol. 2, p. 356. 


Brownson, contra. 


Martin, J., delivered the opinion of the court. 


The plaintiff is appellant from a judgment of the District 
Court, disallowing the greater part of the balance of an 
account claimed by him. The part which was rejected 
consisted of a draft of three thousand three hundred dollars, 
with interest and commissions thereon, drawn on the plaintiff 


» by Sewell Woolfolk, who is alleged to have been authorized 


to make it by the defendant. 
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This is resisted by the latter, on the ground that Woolfolk 
was without proper authority. It appears, by a letter of the 
defendant, written to the plaintiff on the 13th day of March, 
1831, that Woolfolk was introduced by the former to the 
latter as concerned with him in a planting establishment, 
going to New-Orleans for the purpose of making purchases 
therefor, and directed by the defendant to draw on the plain- 
tiff for such purchases. The letter concludes with a request 
to the plaintiff to pay his drafis. This certainly establishes 
~ in Woolfolk an authority to draw, without the amount to be 
drawn for being either limited or specified. 

The draft objected to was accepted by the plaintiff the 
10th June, 1831, payable the 11th March, 1832. A few 
days after the acceptance, the plaintiff rendered an account 
to the defendant, leaving a small balance in favor of the 
latter. The plaintiff noted, at the foot of the account, two 
drafis of Woolfolk on him, which he had accepted, but which 
were not yet payable, without carrying out their amount in 
the outer column. 

One of these drafts is the one under consideration. 'The 
defendant received the sum which the account showed to be 
due to him at the time of this settlement. It does not appear 
that he made any objections, then, to the acceptance of the 
draft in question by the plaintiff, on his account, or at any 
time, until after payment, and the amount thereof was 
charged to him in a new account. 

It is clear that this silence precludes any objection now to 
the reimbursement of the plaintiff. Knowledge was brought 
to him of his agent having made the draft, and of its being 
accepted by the plaintiff, about nine months before it became 
dué and payable. He ought then to have disclosed any 
objections he had to its being paid on his account. 

The commission is but a fair compensation for the use of 
the plaintiff’s name and credit, but there is no law autho- 
rizing a charge for interest in a case like this, nor is there a 
tittle of evidence of an agreement to pay any. 

‘The jury, in our opinion, erred in rejecting the plaintiff’s 
claim to the amount of this draft and his commission thereon. 
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Westerx Dist. As this is rather an error of law than of fact, and the record 
September, 1836. enables us to correct it, we refrain from remanding the case, 
—=— 

PAIN as we did in the case of Hanse and Hepp vs. New-Orleans 


praner, _Jusurance Company, ante 1. 


Where the sum 


ay oa a It is, therefore, ordered, adjudged and decreed, that the 
= the error > s judgment of the District Court be annulled, avoided and 
rather one 

law than of ae reversed ; and proceeding to give such judgment, as in our 


ees opinion should have been rendered in the court below, it is 


eAhisee” od the therefore ordered, adjudged and decreed, that the plaintiff do 
case will not be 
remanded, “tyut recover from the defendant the sum of four thousand and 
final _judgment 

e| ° 


sixteen dollars, with costs in both courts. 


PAIN US. PERRET. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


The wife can avail herself of her legal mortgage on property of her husband, 
situated in a parish where no record of it was ever made. 

The rights of the wife relating to her dotal and paraphernal property, stand 
upon the same footing as regards recording the evidence of them. 
Her legal mortgage attaches in both cases, without being recorded. 


This suit was instituted by Madame Frangaise Pain, wife 
of Ursin Perret, against her said husband, for a separation of 
property, and to enforce her legal mortgage for the restitution 
of her paraphernal property. 

The plaintiff alleges she intermarried with the defendant, 
in the parish of St. Jean Baptiste, in 1816, and was the 
owner at the time, of a plantation, slaves, &c., valued at 
sixty-two thousand eight hundred and forty-seven dollars ; 
that the next year the plantation was sold for the sum of 
thirty-five thousand dollars, which was received by her 
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: amounts to forty-one thousand seven hundred and fifty-seven 
dollars. 

They subsequently moved to the parish of St. Mary, 
where her husband purchased the plantation on which they 
now reside, and removed her slaves and placed them thereon, 
to the number of thirty-six. These belong to her by right 
of inheritance from her father and mother. 

She further shows that her husband is much cudhenisiiat 
that several suits have been commenced against him, and 
she is apprehensive her paraphernal rights and effects will be 
endangered, unless she is permitted to institute suit for a sepa- 

» ration, and for the separate administration of her own property. 

She prays for leave to institute this suit, and that she have 
judgment for the sum of forty-one thousand seven hundred 
and fifty-seven dollars, or such sum as may be ascertained to 
be due to her; that the negroes on the plantation of her 
husband be declared to be her separate property; and that 
she be allowed a legal mortgage on all the property and 
effects of her husband, for the restitution of her paraphernal 
effects, in preference to his other creditors; and that she 
have judgment for a final separation of property, with the 


of her husband. 

The defendant pleaded the general issue, and put the 
plaintiff on strict proof of her demand. 

Chalaron, and other creditors of the husband, intervened 
and made. opposition to the claims of the wife, and averred 
that they were unfounded. They specially denied that she 
had any right of mortgage on her husband’s property, as none 
had been recorded in the parish where the parties resided. 
They pray that her demand be rejected, &c. 

Upon these pleadings and issues the case was tried before 
the court alone. 

The plaintiff supported her several demands by evidence, 
showing the amount of her property sold at different times 
by her husband. 
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The evidence also showed: that the parties were rarried, 


September, 1836. and the wife’s property consisting of a plantation and slaves, 
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inherited in the parish of St. Jean Baptiste. That the 
husband sold the landed estate, and removed the slaves to'a ~ 
sugar plantation, which he purchased in the parish of St. 
Mary. There was no record of any mortgage or instrument 
importing a mortgage in favor of the wife, recorded in the 
latter parish. 

The plaintiff had judgment for the sum of forty thousand 
one hundred and ten dollars, with a legal mortgage to secure 
the payment of thirty-five thousand six hundred dollars, from 
the time when the husband received the proceeds of the 
plantation and other articles sold by him. This mortgage 
covered all the immoveable property of the husband ; she was 
decreed to be the owner of the slaves in question, and to be 
separated in property and have the entire management of 
her own offects. The intervening creditors appealed. 


Brownson and Lewis for the plaintiff, contended that it was 
unnecessary to record the mortgage of the wife, given for 
the security of her paraphernal rights and effects ; that there 
was no law requiring it to be recorded, even to have effect 
against third persons and creditors of the husband. This 
mortgage is declared to exist by operation of law, and grows 
out of the act done by the husband, and not an instrument 
of writing. The former cannot be recorded while the latter 
can. 3 Martin, N. S., 239. 6 ibid. 544. 7 ibid. 69. 9 
Louisiana Reports, 71. 

2. The provisions of the Louisiana Code, relating to ‘this 
subject, evidently contemplate the recording of acts which 
are in writing, and expressly excepts dower, which is consti- 
tuted as such in an authentic act. These from their nature 
are susceptible of being recorded. The dowry act is excepted, 
no doubt, to give an additional privilege to the wife over other 
persons, whose mortgages are susceptible of being recorded. 
See Louisiana Code, article 3297-8. 


Simon, for the intervening creditors. 
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Martin, J., delivered the opinion of the court. Western Dist. 
This is an action for a separation of property by the wife SePteméen, 1836. 
against her husband. Several creditors of the husband and PAIN 
defendant, intervened in the suit who oppose the plaintiff’s Pe ; 
demand, and are appellants from the judgment of separation The wife can 
f property obtained by the wife against her husband rteagthe sg 
of property obtained by the wife against her husband. her legal mort= 
The only question which the case presents, is, whether 898°,0" Proper-” 
: : ty of her hus- 
the wife can avail herself of her legal mortgage on property band, situated in 


situated in a parish where no record of it was ever made ? pe pase 
The Louisiana Code, article 3298, which dispenses with ¥#* © made. 

the recording of mortgages resulting from the dotal rights of 

the wife, does not expressly dispense with the recording of 

mortgages resulting from paraphernal rights. It is difficult 

to discover any difference between the claim of the wife 

resulting from these two different sources, and to say why 


the indulgence shown to her by the law, in regard to her 


. dotal property, should not be extended to her in case of the 


paraphernal, The maxim ubi eadem est ratio eadem est lea, 

would lead to the conclusion that no difference exists. Dotal 

rights necessarily resulting from an authentic act are.always 

susceptible of being recorded. Paraphernal rights are hardly 

ever so. The husband often receives money produced by ,,. rights of 
the use or sale of the paraphernal property, without this the wife relatin 
circumstance coming to the knowledge of the wife; and pts Ma 
when it does, it is never, or seldom, that she is in possession ee eee toate 


of the documents, which are the evidence of her claim 4s regards re- 
cording the evi- 


against him. The law never requires what is vain of dence of them. 
: ‘ ; “ Her legal mort- 
impossible. We therefore, conclude, that the rights of the ,,.. ss in 


wife relating to her dotal and paraphernal property, stand on beth eases with- 
. : : n out being re- 
the same footing as regards the recording the evidence of corded. 


them. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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PLICQUE AND PAIN v8. PLICQUE & LE BEAU. 


LE BEAU. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


A notarial act, which is not signed by the party to it in the presence of the 
subscribing witnesses, making a renunciation of certain rights and 
mortgages, is not authentic, and will not bind the party thus signing it. 

An instrument offered as a notarial or authentic act, which proves to be 
incomplete as such, cannot be received as a private act between the 
parties, when the original is not produced. 

The notary who fails to receive and pass a public act, according to the 
provisions and formalities of law, is guilty of misconduct in office. 


This suit commenced by injunction. The plaintiff, 
Frangaise Pain, wife of Ursin Perret, alleges that she has 
instituted suit against her husband, for a separation of pro- 
perty, in which she claims as her individual and separate 
property, by inheritance from her father and mother, slaves 
on the plantation and now in the possession of her said 
husband, together with a large sum of money due from him, 
and that she has a mortgage on all the property in his 
possession for the restitution of her paraphernal effects. 

The plaintiff further alleges, that the defendants, Plicque 
& Le Beau, merchants, residing in New-Orleans, well know- 
ing the nature of her claims, have caused to be issued an 
order of seizure and sale against said plantation and slaves, 
for a debt of her husband, amounting to the sum of fifty-five 
thousand dollars, which the sheriff of the parish of St. a. 
is now about to execute. 

She further shows, that said proceedings have been 
instituted in virtue of a certain act, purporting to be an 
authentic act of mortgage, executed before Felix de Armas, 
Esq. notary public in the city of New-Orleans, and two 
witnesses, to which her name and that of her husband appears 
as a party thereto. But she expressly alleges, that said act 
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is not authentic, nor was it executed or signed by herself Wesreny Dist. 
and husband in the presence of two witnesses, as it purports on September, 1836. 


its face; that she was induced by fraud, surprise and 
deception, on the part of Plicque & Le Beau, to sign 
said act. 

She expressly alleges, that on the day said act purports to 
have been executed, her husband and herself were invited to 
dine with the family of Mr. Le Beau, who resided over the 
counting room of Plicque & Le Beau, in the city of New- 
Orleans, and that a short time before dinner she and her 
husband were invited by one of the firm to descend into the 
counting room, where she found the doors closed and candles 
burning ; and the persons present, as well as she recollects, 
were Felix De Armas, the notary, Plicque & Le Beau, and 
her husband. An act was produced, which she alleges was 
the one on which these proceedings were instituted, which 
was signed by her husband, and she was requested to sign 
it likewise, and did so, without hearing it read or knowing 
its contents, being assured it would not turn to her prejudice; 
that she retired as soon as she signed, and did not see the 
persons whose names appear as witnesses. 

She further alleges, that on examining said act, she finds 
many gross falsehoods and misrepresentation of facts; and 
among others, it is stated that the sum of fifty thousand 
dollars, for which this mortgage is drawn and given to 
secure payment, was money advanced for the price of the 
plantation on which they reside, and many of the slaves. 
She avers that said plantation was paid for from the funds 
received by her husband as the proceeds of sales of her own 
separate property, and which had been placed by her husband 
in the hands of Plicque & Le Beau. She expressly alleges, 
that by signing said act of mortgage, she never intended to 
renounce any privilege or mortgage she had on said property ; 
that she was not informed that she had done so by the 
notary, as stated in the act, nor did she, knowingly, make 
any such renunciation ; nor did she declare, as stated in the 
act, that if she should claim her rights, in opposition to such 
a renunciation, she should not be listened to in a court of 
39 
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She further states, that the obligations stipulated in said 
act, as far as she is concerned, are null and void; First, 
because she never, knowingly, consented to them ; Second, 
because her signature was obtained through fraud, surprise’ 
and the deception of Plicque & Le Beau; Third, she was | 
not permitted by law to contract, either directly or indirectly, 
for her husband ; and as the obligations resulting from the 
renunciation have this effect, said act is null and void. 

The plaintiff prays, that Plicque & Le Beau be enjoined 
from further proceedings, under said order of seizure and 
sale, and that it be quashed and set aside, and that the said 
act of mortgage be forever cancelled and annulled. 

The defendants pleaded a general denial, and averred, 
that the allegations in the petition are false and unfounded. 
They further state, that the said act of mortgage is valid and 
binding on the parties to it; that the. renunciations and 
stipulations in said act are such as married women are 
permitted to make, and especially the stipulations and 
renunciations relative to the alienation of paraphernal pro- 
perty and of the right of mortgage. They pray that the 
injunction be dissolved, with damages and costs. 

In an amended answer, they aver, the plaintiff ratified the 
acts of mortgage, by consenting to the sale of many of the 
slaves mentioned in it. 

The case was tried before the court on these pleadings 
and issues. 

The mortgage upon which the proceedings were com- 
menced in the via executiva embraced the plantation and all 
the slaves of the husband and wife, in Attakapas, and 
contained the following stipulations and clauses, viz. : 

This act, passed before Felix De Armas, notary public in 
and for the city of New-Orleans, and two witnesses, the 5th 
of April, 1831, in which Ursin Perret and wife acknowledge 
themselves indebted, in solido, to Plicque & Le Beau in the 
sum of eighty thousand dollars, which they declare they 
have employed in part payment of the land forming their 
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is plantation (as afterwards specified) and in the payment in Wesrznw Dist. 

cash of avgreat part of the appurtenances, and for the purpose September, 1856. 

d of putting it in perfect order as a sugar plantation. Perret 

t, and wife bind themselves, in solido, to reimburse that sum to |. Ots sep 

i, Plicque & Le Beau, or to their order, in all the month of uz szav. 

eC March, 1832. In order to facilitate Plicque & Le Beau in 
.. negociating this debt, they make and subscribe fourteen 
'y promissory notes, payable as above, at the counting house of 
. Plicque & Le Beau, in New-Orleans, to the order of Pajot 
Perret, and by him endorsed in blank, amounting to the 
d aggregate sum of eighty thousand dollars, which notes are 
d paraphed by the notary to secure the faithful payment of that 
1 | sum, and an eventual interest of ten per cent., as agreed 
between the parties, upon such of the notes as shall not be 
paid at maturity. Perret and wife bind themselves, in solido, 


to insure the payment and reimbursement of all such 
expenses, fees, and other disbursements of any nature, which 
‘maybe incurred by Plicque & Le Beau, and to secure pay- 
ment, as well interest as capital, mortgage and hypothecate 
the plantation and slaves specified therein. The property is 
declared to belong to Perret and wife, who agree not to ’ 
alienate the same to the prejudice of this mortgage. In case 

of non-payment of said sum, Perret and wife authorize 

Plicque & Le Beau to sell,‘in whole or in part, the mort- 

gaged property, under such clauses and conditions, and in 

such manner and form as they may think proper, in order to 
pay themselves; which special power, thus given, they 

declare irrevocable, except by the consent of Plicque & Le 

Beau. Madame Perret, still assisted and authorized by her 

husband, having declared to the notary that it was her 

intention to renounce the mortgages, privileges and other . 

rights which she has or may have upon the mortgaged 

property, in order, that in case of non-payment, in whole or 

in part, of said sum or notes for eighty thousand dollars, the 
"said property was to pass, free of any right to be established 

in her behalf, either in the hands of Plicque & Le Beau, if 
they should become purchasers themselves, in virtue of the 
special power hereby conferred, which power is declared to 
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Wesrezrx Dist. extend to that, or in the hands of any other person. The 
September, 1836. said notary informed her, that according to the laws of the 
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state, the wife has a tacit mortgage on the immovable 
property of her husband : 

First. For the restoration of her dower,~or for replacing 
her dotal effects which she: brought in at the time of the 
marriage. ‘ 

Second. For the restitution or replacing her property, 
acquired during marriage, by succession or donation. 

Third. To indemnify her for her debts contracted with her 
hushand, as well as for the replacing her own proper effeets, 

Fourth. As security for the obligations of her husband, in 
case he has enjoyed the paraphernal property of the wife, or 
to reimburse the price, in case of alienation by the wife, with 
the consent of the husband, and of which he had received 
and profited by the price, which rights cannot be alienated 
without a special renunciation: said Madame Perret acknow- 
ledging herself perfectly informed of the rights which the 
law accords her upon the property of her husband, declared 
that she persisted in her intention, and that, of her free will, — 
she formally renounces, as well for herself as for her heirs, 
etc., all tacit and legal mortgages which the law accords to 
her upon the aforesaid property whatever, arising from dotal 
or paraphernal rights, and that she transfers and conveys to 
Plicque and Le Beau all her said rights and others of every 
nature whatever, subrogating them in her rights and 
actions, etc. 

She further declares, if, notwithstanding this formal 
renunciation, she should ever claim against its effects, she 
desires not to be listened to in courts of justice, and, under 
this protestation, she took an oath before the notary, and 
under oath declared, that she had not been intimidated, 
persuaded, nor coerced by her husband, nor by any other ° 
person, but, on the contrary, that she subscribes it freely and 
spontaneously, considering that the moving cause, which 
induced her to sign, is, that the contract cannot fail to turn 
to her advantage; and for greater security for the execution 
of this contract, she further swears to observe it, in all its 
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forms and tenor, notwithstanding any dispensation which Wesrsny Dist. 


may be accorded to her. 

This act was made and passed in New-Orleans, at the office 
of the notary, in the presence of Felix Percy and Jules Mossy, 
competent witnesses, who signed with the parties and the 
notary, after reading it. Signed by Ursin and Madame 
Perret and the other party, and by Felix De Armas, notary 
public. ; 

The testimony of the notary who drew the act of mortgage 
was taken on commission, and read as follows: 

B. De Armas, notary public, says, the act of mortgage 
was written at the request of Mr. F. N. Plicque, one of the 
defendants; that it was signed by the plaintiff, (Francaise 
Pain,) at the counting house of Plicque and Le Beau, about 
three o’clock, Pp. m.; that the two subscribing witnesses to 
the said act, were, at the time of its execution, employed in 
witness’s office ; that they were present at the passing of said 
act, but witness thinks, and is certain that they were not 
present at the signing of it by the plaintiff; that F. Nuna 
Plicque was present when the plaintiff signed it, but, he 
cannot say what persons were present when the subscribing 
witnesses signed it, and does not recollect what persons were 
present when the plaintiff consented to the passing of said act. 

Witness says, the plaintiff was, previously to the drawing 
of said act, apprized by him, as notary, of the consequences 
of signing said act, but she insisted on its execution. He 
further states, that the plaintiff did not give him any instruc- 
tions as to the stipulations or renunciations which the act 
was to contain, but that he received them from Mr. F. N. 
Plicque and from U. Perret, her husband, and had orders to 
draw the act in the manner which he should deem proper 
and binding on the parties. He further states, that he pre- 
pared the act at the request of Plicque and Perret, and nobody 
else ; that the conditions under which the said act was to be 
executed were given to him by Plicque & Le Beau, but they 
left to him the manner of drawing it up, so as to render it 
obligatory; that he read to the plaintiff, in a clear and 
distinct voice, as respects the obligations by her taken and 


September, 1836. 
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Wesrrxw Dist. the renunciations to be made by her, but he believes that he 
September, 1836. did not read the names of all the slaves and the description 
sar Of the plantation, but only stated to the plaintiff the objects 
™ contemplated were the slaves and plantation belonging to 
PLICQUE AND 
uzezav. her and her husband. He did not think it expedient to read 
the act through to the plaintiff, because she and Plicque told 
him it was unnecessary, they being both informed of its 
contents; that the glass doors of Plicque & Le Beau’s count- 
ing house were closed at the moment he went in, for fear of 
being interrupted ; that the back part of the room being very 
dark, two candles were furnished ; that the husband jvas 
not present when plaintiff signed the act ; witness examined 
her apart from her husband, touching said act, and particu. 
larly at the time of signing it. He was informed by Plicque 
and by Perret, the husband, that the debt acknowledged in 
the act was due to the defendants by Perret, for slaves and 
land by them paid for, and for which Ursin Perret had given 
his notes, which land and slaves formed a part of the planta- 
tion and slaves mortgaged in said act; understood from 
Plicque and U. Perret that no part of the property mortgaged 
belonged to the plaintiff, but to the community existing 
between the plaintiff and her husband; that the signature 
of plaintiff to said act was not considered by witness as 
rendering her responsible for the payment of the debt, but 
only taking her legal renunciation to her rights upon said 
property. 

Witness states, that Plicque told him that the sum of 
money loaned previously belonged to absent persons; that 
the said money had been, for a long period of ‘time, yielding 
interest yearly ; that Perret was not to be considered as an 
active partner, and for this reason, and also, for the better 
securing of the rights of the-persons who had confided to his 
partnership said rights, he had determined to ask for a 
mortgage. 

Witness states, that plaintiff was not sworn, as stated in 
the said act, nor before any other person, &c.; that in the 
act it was gtated that she was sworn, because witness 

believed that her signature to the said act obligated her as 
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sit 


effectually as her oath ; that there was no attorney appointed Wesrznw Dist. 
in the case, and that the statement of said oath, put in the SePiember, 1856. 


act, was not at the special instance and request of one or 


PAIN 


both of the defendants, but that the binding clauses were left meant 


with the witness to insert. 

Witness says, Plicque told him how much the interests of 
their constituents were exposed, in default of a mortgage, 
because Ursin Perret owed them a considerable sum of 
money, and that, in’ case of his death, his wife had large 
claims for her dowry, or other privileged rights ; that witness, 
after receiving the said memorandum to draw said act, told 
Perret that he considered the plaintiff, (wife of Perret) if she 
signed the act, as ruined ! But Plicque, from what Perret had 
told him and witness, informed the latter that he was 
persuaded that Perret could meet his payments; that, at all 
events, plaintiff was so much attached to her husband that 
she would submit to the consequences. 

The depositions of Felix Percy and Jules Mossy, who 
signed the act of mortgage as witnesses, were also read. 
They testified they never saw the plaintiff, (Madame Perret,) 
sign the act of mortgage, but that they affixed their names 
as witnesses after it was brought to Mr. De Armas’ office. 
They do not know where the act of mortgage was signed 
by the parties. Neither of them ever saw the plaintiff, and 
were both unacquainted with her signature. 

The district judge was of opinion that the renunciations 
of the plaintiff, contained in the act of mortgage, were null 
and void. Judgment was rendered perpetuating the injunc- 
tion, and that the said act so far as regards the plaintiff, be 
cancelled and annulled, and the order of seizure and sale 
quashed and set aside. The defendants appealed. 


Brownson and Lewis, for the plaintiff. 


1. The act of mortgage in this case comprised the 
plantation, as well as all the slaves; both those which were 
the property of the husband, and thirty or forty which were 
the separate property of the wife. It was déited the 5th 
April, 1831. Subsequently and before suing out this order 





LE BEAU. , 
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Wesrerx Dist. of seizure, the defendants sold all Perret’s slaves, and realized 
September, 1836. thirty-four thousand two hundred and ninety dollars, which 





left fifty-five thousand dollars of the mortgage debts still 
unpaid. They were proceeding to sell the remainder, and 
thus take the last vestage of the wife’s property to pay the 
husband’s debts. 

2. This mortgage is void, so far as regards the wife, 
because she cannot bind herself in solido with her husband, 
and as surety for the payment of his debts; nor can she bind 
herself jointly with him, unless it be shown that the contract 
turned to her benefit or advantage ; and receiving the méfey 
contracted for, is not evidence of such advantage or benefit. 
Louisiana Code, 2412. 7 Martin, N. S., 65 and 487. § 
TIbid., 431. 4 Ibid., 389. 

8. The act is null and void as regards the wife, because 
it wants the formalities and some of the requisites to become 
an authentic act. It was not signed in the presence of the 
witnesses. The want of these formalities may be shown by 
parole testimony. 8 Martin, N. S., 693. Louisiana Code, 
2231. 1 Martin, 294. 

4, The renunciation by the wife of her right of mortgage, 
is null, because it is an indirect mode of becoming surety for 
a debt of her husband, by ceding hér rights and property to 
secure and make payment of her husband’s debts. 7 Martin, 
N. S., 343. 5 Ibid., 54. 

5. The renunciation of the wife is without effect. The 
mortgage and renunciation of the wife, to give effect to it, 
are obligations accessory to the principal obligation, which 
was to pay the debt. And if the principal obligation be 
void, the accessory must fall with it. 4 Louisiana Reports, 
326. Louisiana Code, 3245, 3251, 3252. : 

6. The principles decided in the case of Tremé vs. Lanaux, 
4 Martin, N.S., 230, relied on by the defendants, are not 
irreconcilable with those which we contend should govern 
this case. In that case the wife did not bind herself for her 
husband ; but only postponed her mortgage on the commu- 
nity property, to enable her husband to raise money on notes 
endorsed by the mortgagee. In this the wife is bound im 
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solido with her husband, and grants a mortgage on her own Wesrxun Dist. 
individual ‘property, and renounces her legal mortgage to September, 1856. 


secure the principal obligation. 


Simon, for the defendants. 


1. This case involves the marital rights of the plaintiff, as 
wife of Ursin Perret. They were married in May, 1816; 
consequently the laws existing at that time must govern, 
and not those subsequently passed, in relation to, the real 
rights of the spouses, and their contracts or acts passed 
concerning those rights. A hypothecary alienation, or a 
renunciation to a mortgage on the part of the wife, are con- 
tracts made in relation to her real rights. Marriage is a 
‘civil contract. Laws prescribe for the future, and have no 
retroactive effect. Louisiana Code, article 87. Ibid. 8. 

2. In France it is established that the provisions of the 
‘Napoleon Code, do not govern the pecuniary rights of 
persons married preyious to its enactment. Merlin’s Reper- 
toire, verbo Puissance MMaritale, section 2, article 2, No. 19. 
Questions du Droit, verbo Regime Dotal, section 1, No. 1. Ibid. 
Villeien, section 3, page 361. Grenier Hypotheque, vol. 1, Nos. 
239, 261. Sirey, Code annoté, or article 1554, Nos. 1 and 27. 
Paillet, or article 2d of Napoleon Code. Duranton, vol. 1, No. 
52. Merlin’s Questions du Droit, vol. 5. Verbo Regime Dotal, 


' section 2. Dalloz, vol. 20, page 129, and following Nos. 12, 


13, 14,15 and 17. Sirey, vol. 7. Part. 2, page 348. Ibid., 
vol. 9, 2, 327. Ibid., 1832, 2, 156, 1833, 2,489. 8 Martin, 
N. S., 192. 

3. When capacity to contract is once acquired under a law, 
no subsequent law can take it away. It is different, when 
on the contrary a new law gives capacity. 

4. Under the existing laws in force at the time of the 
plaintiff’s marriage, she could have validly renounced to her 
priority of mortgage, in favor of a ‘third person, and even a 
creditor of her husband. Partida 3, title 18, law 58. Such 
a renunciation was not an act of suretyship; it is, therefore, 
binding in this case. 4 Martin, N. S., 230, 629. 

5. Under the new code itself, suppozing it should govern 

40 


PAIN 
v8. 
PLICQUE AND 
LE BEAU, 








314 


CASES IN THE SUPREME COURT 


Westerx Dist. the present case, nothing prevents the wife to renounce to 
ah. Ate 1836. her mortgage or priority of mortgage in favor of a third 
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~ pary «person, and she does not thereby become security for her 
husband. The right of mortgage, as claimed by plaintiff in 
this case, is a right specially established by law in favor of 


married women, and under the 11th article of the Louisiana . 


Code ; such rights or privileges can be renounced by the 
individuals for whose benefit such loans were made. In this 


“ease, all the property of the wife, all her rights against her 


husband, are paraphernal. Cannot she dispose of her para- 
phernal property ? She undoubtedly can, with the consent of 
her husband. Louisiana Code, article 2367. With his consent, 
she is even permitted to dispose of her property gratuitously. 
Ibid., 1467. But, it will be said, that when she alienates her 
property for the benefit of, or in relation to obligations con- 
tracted by her husband, she becomes incapable, under article 
2412. How does she become incapable? Are not married 
women capable of contracting, unless specially declared 
incapable by law, and are there no means of removing 
the incapacity of the wife? Ibid., articles 1775, 1779, 1784. 
This last article shows the incapacity of the wife only in 
relation to her becoming security for her husband. Well, in 
this case, do we consider her as security ; did she become in 
any way obligated to the defendant? Do we seek to enforce 
any contract of suretyship? What is the definition of surety- 
ship? Ibid., article 3004. Can it be said that she is without 
this definition? No; the only obligation that we seek to 
enforce against her is an obligation not to do, and not an 
obligation to pay us any thing, either for herself or for 
another. The stipulation contained in the act of mortgage 
is nothing but an alienation of her paraphernal rights, so far 
as they may be conflicting with the rights of the defendant ; 
it is a simple renunciation to her priority of mortgage, and 
this is certainly warranted by. Jaw. The ancient laws of the 
land, under which the case of 'Tremé vs. Lanaux, 4 Martin, 
N. S. 230, was decided, were as severe as the new ones in 
relation to engagements of married women for their hus- 


bands, (2 Martin, N.S. 39. 5 Ibid., 431. 7 Ibid., 252. 8 
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Ibid., 415) and still this court has repeatedly maintained 
such renunciations as the one in question. 


6. It has been said, that the act attacked in this suit. 


contains an obligation, in solido, by which the wife obligated 
herself to pay the sum due to defendants. Defendants do 
not contend that said obligation is binding on her, nor do 
they seek to enforce it. The renunciation of Mrs. Perret is 
the only stipulation which they rely upon, and this is very 
distinct from the obligation in solide. The act may be bad 
for one purpose and good as to the other; the stipulations 


\* 


. and obligations contained in the act are not so connected 
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Westsen Dist. 


September, 1836. 
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together that one cannot exist without the other; on the . 


contrary, they are entirely distinct, and if we set aside the 
obligation, in solido, still the renunciation to her priority of 
mortgage will remain, and ought to have its full effect. 4 
Louisiana Reports, 423. 

7. But it has been further said, that the renunciation of 
the wife to her right of mortgage is a derogation from the 
laws made for the preservation of public order and good 
morals. Plaintiff’s counsel, in support of this position, has 
relied on 1 Toullier, 87; let me refer the learned gentlemen 
to the same work, No. 111, pages 91 and 92; Duranton, 
vol. 1, No. 110. I do not see in what manner public order 
and good morals may be in the least connected with, or 
affected by the renunciation made by a married woman to 
her priority of mortgage, nor in what way such renunciation 
can be contrary to the public good. Est regula juris antiqui 
omnes licentiam habere, his que PRo SE introducta sunt, renun- 
tiare. L. 29, Code de Practis. The right of legal mortgage 
is established for the special benefit of the wife; and again, 
under the article 11th of the Louisiana Code, she may 
renounce to the laws made for her exclusive benefit and 
protection. 

8. The wife, under the old and new codes, may alienate 
her paraphernal rights and property, with the consent of her 
husband ; why, again, could she not renounce to the mort- 
gage that secures those rights? Can she do more and not 
less. Persil Regime Hypoth. vol. 1, pages 305-6, on article 
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Wesreen Dist. 2121. Ibid., 468, article 2144. 12 Toullier, No. 13. Volume 
September, 1836..14, No, 174. 


9. As to the formalities of the act, it has been said that 


rend axp the act in which the renunciation is contained is not a public 
act, but only an act under private signature. I contend, that 


the formalities of an act are to be governed by the laws 
existing at the time it is passed. In 1831 the law did not 
require that an act of mortgage, or of renunciation to a mort- 
gage, should be made by an authentic act; an act under 
private signature is sufficient. Let us suppose the act in this 
case not to be authentic, but only a private signature one, is 
it not a principle of law that “the forms of acts are regulated by 
the laws in force at the time they are passed” ? The act under 
private signature has the same force between the parties as 
a public act. Lowisiana Code, articles 2232, 2233, 2235 and 
2239. All sales of immovables or slaves may be made by 
authentic act, or by act under private signature, (Ibid., 
article 2415) and the recording is only required with regard 
to third persons.” Ibid., 2242, 2417. The wife may then 
sell her paraphernal property by act under private signature, 
and, a fortiori, she may renounce to the mortgage that 
secures her paraphernal rights, or give a mortgage on her 
paraphernal estate. Authentic acts are only necessary to be 
passed in the cases specially required to be so by law. Ibid.; 

2237. Exceptions are pointed out in the code, (Ibid., 1588, 
1010, 2384, and others) and this is not one of them. 

10. The mortgage of the defendants, in this case, ought 
to have the preference over that of the wife, whose rights 
are paraphernal and not dotal, the acts constituting the pre- 
tended mortgage having never been recorded in the office of 
the judge of the parish of St. Mary, or any where else, and | 
that is particularly required by the code. The mortgage of 
Mrs. Perret is subject to be recorded, otherwise she has no 
mortgage. Let us remember that her rights are paraphernal, 
and not dotal; (this will be conceded) a mortgage only 
takes place in such instances as are authorized by law. 
Louisiana Code, article 3250. No legal mortgage exists, 
except in the cases determined by the code. Ibid., article 
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3280. Which are the mortgages of the wife? Jbid., 3287. Wzsrenn Dist. 
From what day is the mortgage to take effect? Ibid., 3297. September, 1836. 
The legal mortgage of the wife, with regard to her dot only, PAIN. . 
exists without its being recorded. Ibid., 3298. The law piicaus axp 
requires the husband to cause the acts to be recorded only =" B#4U. 
with regard to the dowry or dot. Ibid., 3303. Howisa 
legal mortgage acquired? Jbid., 3314. Legal mortgages 
must be recorded. I[bid., 3317. The recording must be 
made in certain places. Jbid., 3318. From the above 
articles, it is clear that the mortgage of the wife, to’ secure 
her paraphernal rights, must be recorded. Since she has the 
administration of her paraphernalia, she is presumed to have 
all the title papers relative thereto in her possession. 
11. In vain will it be said, that this mortgage, under the 
old law being called tacit mortgage, existed Without recording, 
and that the new law cannot, in any way, impair the said 
right of mortgage. Recording is a formality which is to be 
complied with, to preserve the right; inscription est une 
formalité conservative du droit Phypotheque; this formality, 
required by a new law, ought to be fulfilled, and this cannot 
be considered as giving a restrictive effect to the law. Sirey, 
vol. 1, 269. Ibid., part 1, 227. Massé, vol. 1, page 311, No. 
191. Ibid., 333, No. 200. Ibid., 339, No. 206. Ibid., 373, 
section 9. 3 Martin, N. S. 468. 


Martin, J. delivered the opinion of the court. 


The defendants are appellants from a judgment which 
perpetuates an injunction procured by the plaintiff, staying 
all the proceedings on an order of seizure and sale obtained 
by them, against a certain plantation and slaves mortgaged 
to them by the plaintiff’s husband. 

Her pretensions are resisted, on the ground, that she 
intervened in the act of mortgage, and duly renounced any 
claim she might have on said property, for the security of 
her dotal and paraphernal rights and effects, 

The notary before whom the act of mortgage was passed, 
has been examined, and deposes, that the plaintiff signed the 
act of mortgage at the counting house of the defendants, 
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Wesrerx Dist, Out of the presence of any witnesses, in a dark room, with 


September, 1836. the doors shut and candles lighted. 
"pars ‘The record shows the plaintiff’s claim against her husband 
rucave any @0d her legal mortgage on the premises, according to the 
usxav. allegations in the petition. 


eal oe It is clear, that the renunciation which is opposed to the 
sae oe plaintiff is not legally established. The act which is said to 
Braces of the contain it is not authentic, because her renunciation in said 


subscribing wit- : : , : 
nesses, making a &#Ct Was not received in the presence of two witnesses. We 


oe agaae have not examined whether this act may be opposed to her 
and mortgages, AS an act sous seing privé, because it was not urged; andthe 


is not authentic. St - 
end will not bind District Court could not have acted on such an instrument 


ae thus without the production of the original; and the absence of a 
Aninstroment bill of exceptions cannot be imputed to her, as the copy pre- 

offered as a no- ‘ 

tarial or authen- Sented to the couft purported to be that of a notarial act. 


ta which The flagitious candor with which the notary has admitted 
— a that he attested a fact which he knew to be false, is well 
receivedasa pri- calculated to give rise to very painful sensations. The 
ecumerebes people will feel alarmed, uneasy and insecure when they 


the original is receive so irrefragable a proof of such misbehavior, in an 
not produced. 


The notary officer entrusted to receive and preserve the muniments of. 


ho fails t sage 
one hg mat their titles. 


— act, a 
ing to t : : 
tin aa: it is, therefore, ordered, adjudged, and decreed, that the 


gy apr Al of judgment of the District Court be affirmed, with costs. 


misconduct in 


— Note.—The following clause in, the foregoing ‘opinion of the court, was 


stricken out before it was read ; the judges being unable at the time to turn to 
the legislative enactment concerning notaries referred to. 
‘‘ The dereliction of duty evinced in this officer, would have induced the court 
to exercise the power apparently vested in it by the legislative act of- 
and speedily to remove him from office, had we not been satisfied, that the 
legislature in passing the act, required of us the exercise of original jurisdiction, 
while the constitation has expressly said, our jurisdiction is appellate only.” 
The act referred to was passed the 20th March, 1813, and provides, that 
notaries public ‘* may be suspended by the Supreme Court until the next meeting 
of the legislature, whenever, after a summary inquiry before said court, it shall 
appear that there exists just cause of reproach against their conduct.” 1 Moreau’s 
Digest, page 18. 
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STAFFORD ET UX. US. VILLAIN ET AL. 
APPEAL FROM THE COURT OF PROBATES FOR THE FARISH OF RAPIDES, 


Where a will is in the mystic form, and it does not state in the superscrip- 
tion on the envelope that the paper containing the will was either closed, 
sealed or presented by the testatrix to the notary, it will be considered as 
defective and null, as not possessing the formalities required by law. 

All the formalities required by law in making wills must be complied with, 
on pain of nullity. 

The presence of the under tutor is indispensable at a family meeting 
provoked to deliberate on the expediency of a sale of minor’s property, or 
of the separate property of a deceased partner of the community in which 


minors are interested. 


The sale and purchase by the surviving widow, of the community and 
separate property of the deceased husband, is illegal and null when there 
was no under tutor present at the family mecting which advised the sale. 

Where a tutor renders an account of his tutorship, even, contradictorily 
with the under tutor, the Court of Probates is not authorized to 

homologate it by a decree making it conclusive upon the minor, and to 
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discharge the former from his responsibility. The court can in no case 

relieve and discharge a tutor while the law makes him responsible to 

his pupil. 

The proceedings in the present case originated in a suit 
for the partition of the succession of Madame Celeste Rogers, 
deceased. The decedent had successively been the wife of 
N. Villain, E. Kirkland, and Mr. Rogers, all deceased. 
There were two children, Nicholas and Rose Emma Villain, 
by the first, Jeannette Kirkland by the second, and none by 
the last marriage. 

In November, 1834, N. Villain instituted suit against 
his co-heirs, the sister and half sister, in the Probate Court 
for a partition of the common mother’s succession. The 
action of partition was based on the will of Mrs. Rogers, 
One of the defendants, Jeannette, now wife of J. S. Stafford, 
by her counsel made opposition to a partition under the will, 
as unequal and unjust. 

While these proceedings were pending, Stafford and wife 
filed their petition, alleging that Mrs. Stafford as one of the 
children was entitled to an equal share of Mrs. Rogers’s 
succession, but that her co-heirs have set up an exclusive 
claim to one fifth of said estate under the will of the 
deceased ; that said will is null and void, not having been 
opened and proved according to the provisions of law relating 
to mystic wills, nor has it been ordered to be executed by the 
proper authority. 

The wife (Mrs. Stafford,) further alleges, that after the 
death of her father, Edward Kirkland, in 1825, her mother, 
(who subsequently intermarried with Mr. Rogers,) as widow 
in community and her natural tutrix, obtained a decree of 


‘the Probate Court in 1826, to sell all the property in commu- 


nity, at Which sale she (widow) became the purchaser. 
The wife further shows, that she was the sole heir of her 
father, Edward Kirkland, and inherited his half of the 
community and his separate property, and that he had 
brought into marriage a large property of his own in land 
and slaves, and at his death there was a large community 
property, all of which, under said decree, was purchased by 
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her mother. She expressly alleges, that all the proceedings Wesrenx Disr. 
in obtaining said decree are null and void, as also the decree oa 
itself and sale under it, which should be cancelled and srarronvervx, 
annulled, and that she be restored to her rights in relation tO yuyu eran 
all the movable and immovable property of her deceased 
father; that this property is now-in the succession of her 
deceased mother, and forms the largest portion of that which 
is sought to be partitioned. 
She further alleges, that the decree of the Probate Court 
in 1829, having for its basis the aforesaid proceedings, decree 
and sale, improperly and illegally homologated and con- 
firmed the account rendered by her mother, as her natural 
tutrix, when she was about to marry her last husband. She 
expressly alleges, that said decree and the account which it 
purports to confirm and homologate, are null and void. 
She prays that the will be declared null and véid; that 
the proceedings under the decree of 1826, and the act in 
pursuance of it, be get aside ; jand that, in like manner, the 
subsequent decree confirming the account of her mother as 
her natural tutrix, be annulled and set aside, and that she, 
have such judgment, and for such sum as may be just and 
proper in the premises. ‘ 
The defendants:-pleaded a general denial. 
The cause was tried on these pleadings and issues. 
The evidence showed thatEdward Kirkland, the husband 
of Mrs. Rogers and father of the present. plaintiff, Mrs. 
Stafford, died in 1825; that his widow in community 
provoked a family meeting and probate sale of all the 
property of the community, and of every kind found in the 
succession, and became the purchaser thereof at the estima- _» 
ted value in the inventory. She was, at the same time, the 
tutrix of her minor child, Mrs. Stafford.. 
The family meeting which was convoked on the occasion, 
to advise the sale of this property, was held without an 
under tutor being appointed or present. 
In 1828, the widow in contemplation of a third marriage, 
provoked the appointment of an under tutor, and contradic- 
torily with him, rendered an account of her tutorship, which 
4l 
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Wesrean Distr. was homologated by a decree of the Probate Court, the 7th 


October, 1856. 


January, 1829. This account is opposed as unjust and 


———— 
starrorp st ux. illegal as regards the minor, Mrs. Stafford; and the decree 
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discharging the tutrix from further responsibility relating to 
het trust, is also denounced as a nullity. 

The will under consideration, by virtue of which the 
children of the first marriage claim the ascendancy, and an 
exclusive portion, is attacked on the ground of nullity result. 
ing from defect of formality in the execution and probate. 

The will is in the mystic form, written by a person at the 
desire of the testatrix. The superscription on the will reads 
as follows : 


“This paper contains my mystic testament, written by 
J. B. Henno, at my request and under my direction, and 
subscribéd with my proper hand.” 

‘ “CELESTE KIRKLAND.” 

“Witnesses, Tuomas Hooper, 8. Futton, Y. CaLuauan, 
J. W. Hacxway, Joun Crawrorp, JAMES STAPLETON, 


“J. J. Goucu.” 


, “THO. C. SCOTT, Parish Judge.” 


* Probate. On this day, in open court, was presented the 
mystic testament of Celeste Kirkland, deceased, and there- 
upon came T. Hooper, 8S. Fulton, J. Stapleton and J. J. 
Gouch, four of the subscribing witnesses to the super- 
scription, who being duly sworn according to law, depose 
and say, that they recognize the sealed packet now presented . 
to them to be the same that Mrs. Celeste Kirkland delivered 
to Thomas C. Scott, Parish Judge, in their presence, declaring 
to him that it contained her testament, and recognize their 
signatures and that of the said Parish Judge at the last of 


the superscription.” 





(Signed by the above witnesses. ) 
(Signed) “THO. ©. SCOTT, Parish Judge.” 
** Whereupon the court proceeded to open said will, and the 
same being read in an audible and distinct voice, and 
signed ne varieter at the beginning and end of each page, in 
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presence of the said witnesses and other persons, it is ordered Wesreny Dist. 
to be recorded and the provisions thereof executed ; and, it October, 1836. 
is further ordered, that this testament be deposited in the srsrronmerux. - 
office of the Parish Judge of the Parish of Rapides.” Done’ |... .06 er ax 


in open court, this 6th day of December, 1829.” ‘ 
“THO. C. SCOTT, Parish Judge.” 


After hearing the evidence and arguments of counsel, the 
probate judge overruled and disallowed the petition of 
Stafford and wife, sustained the will and other probate pro- 
ceedings sought to be annulled, and ordered the cause to 
a notary for a partition on the basis of the will and the 
decrees of the Probate Court, and ordered that the costs be 
paid by the succession of Mrs. Rogers. Stafford and wife 
appealed. : 


Dunbar, for the plaintifis and appellants, contended that 
the probate sale of the property of E. Kirkland, and purchase 
by the widow in community, who was at the same time 
natural tutrix of her minor daughter, (the plaintiff,) was 


‘illegal and void. This succession consisted of the commu- 


nity and separate property of the deceased; which was 
inherited by the plaintiff as his sole heir, and could only be 
sold pursuant to the provisions of law. Louisiana Code, 


$02, 334-5. 


2. The law guards the rights and interests of minors with 
a parental solicitude and care, and vitiates all proceedings 
where their interests are not strictly guarded and the Taw 
strictly pursued. In this case there was no under tutor 
appointed, and none present to represent the minor at the ~ 
family meeting which advised the*sale of Kirkland’s 
succession. Louisiana Code, 300, 301, 302. 

8. There was in fact no under tutor appointed to the 
minor from the death of Kirkland in 1825, until 1828. The 
family meeting was illegally,convoked. The members were , 
without legal notice; many did not attend, and the judge 
supplied the places of those that were absent, which was not 
authorized as the law then stood. Louisiana Code, 305 to 311. 
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Wesrzax Dist. 4, The community could only be sold to effect a partition 


October, 1836. 


STAFFORD ET UX. 


vs. 
VILLAIN ET AL. 


or adjudication to the surviving partner. The requisites of 
the law have not been complied with, either for a partition 
or a sale to the survivor. La. Code, 338, and also, 1235 to 1239, 
_ 5. The tutrix could only have provoked this sale with the 
authority of the judge and by the advice of a family meeting, 
at which the under tutor must and should have been 
present. But the property ought to have’ been divided in 


_ kind, or it should have been shown to the judge by the 


report of experts, that it was impossible without a diminution 
in value. Louisiana Code, 1260-61. 

6. The decree of the Probate Court, in 1828, homologating 
the tutrix’s account and discharging her, is illegal, having 
been obtained on the basis of the other illegal proceedings, 
Code of Practice, 604 to 616. 

7. The under. tutor had no right to institute a suit against 
the tufrix and compel her to account. His duty is to defend 
suits; but, at any rate, had he provoked a settlement, the 
minor would not have been precluded by it, and prevented 
from calling her tutrix to account, at any time within four 
years after becoming of age. ‘ 

8. There is one fatal error which pervades and vitiates the 
whole of these proceedings, from the decree of 1826 to 1828; 
and that is, the purchase of the separate property of Kirk- 
land which was inherited by her pupil and daughter. 
A tutrix, or tutor, is positively forbidden to purchase the 
property of the minor. Louisiana Code, article 327. 

9. The property of minors cannot be alienated in any 
other mode than that prescribed by law. 1 Martin, N. S., 
324. 2 Ibid. 612. 5 Ibid. 625. 2 Louisiana Reports, 328. 

10. The mystic will of Mrs. Rogers (then Mrs. Kirkland,) 
is null; because the formalities prescribed by law have not 
been complied with. There was no proces verbal or act of 
superscription made’ by-the notary on the paper or envelope 
enclosing the will, stating that it was closed and sealed 
before it was handed to the notary. -Every formality must 
be complied with, under pain of nullity. Louisiana Code, 
1577-8, and 1588, ; 
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11. The basis of the partition must allow the plaintiff Wasrenx Dist. 
(Mrs. Stafford,) all the separate property of her father, and October, 1896. 
its increase and revenues. 2. One half of the community ,;,ssonpkr vx. 
property, its increase and revenues, from the death of her . 
father. 3. The increased value of the separate property 
arising during the marriage. La. Code, 2371, 2375, 2377. 

12. The mother, while tutrix, and, indeed, after dissolution 
of marriage, is not entitled to the usufruct of the property of 
the minor. Louisiana Code, 239, 267, 338, 532, 518, 3285. 


Spaulding and Winn, for the appellees, contended, that the . 
will of the deceased, Mrs. Rogers, was valid, as having been 
made in accordance with the formalities of law, and regu- 
larly admitted to probate, and ordered to be executed. Its 
provisions should, therefore, be carried into effect, and made 
the basis of the partition of the testator’s estate. Louisiana 
Code, articles 1577-78, 1648. Code of Practice, 940-41. 

2. The proceedings of the family meeting, and the decree 
of the Probate Court ordering the sale of all the community 
and other property of the succession of E. Kirkland, are 
legal and regular, except the absence of the under tutor from 
the family meeting, but they cannot be annulled or set aside 
for want of this formality. The Act of 1811, and the Civil 
Code of 1808, requiring the presence of an under tutor when 
the immovable property of minors is to be sold, are repealed 
by the Louisiana Code and the great repealing act of 1828. 
That the provisions of the Louisiana Code, requiring the 
presence of an under tutor at some family meetings and not 
at others, shows that his presence is not indispensable, upon 
the principle, that inclusio wnius est exclusio alterius. The 
interest of the minor and tutrix did not conflict as respects 
the sale of this property, so as to require the advice of an 
under tutor at a family meeting. To have required it would 
have been perfectly useless, and lex neminem cogit advana aut 
utile. Session’s Acts of 1828. Civil Code of 1808, article 
58, page 68. Louisiana Code, 301, 334-38. 

3. There is no law denouncing a sale of minors’ property 
as a nullity, if made without the advice of an under tutor at 
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the family meeting which authorized it. The court should 
then be slow to rescind and annul a decree and sale of ten 
years standing, made by a competent tribunal on the implied 
defect, and doubtful at least if it be one. 

4. The ultimate object of the decree of 1826 was to effect 
a partition, which, in fact, supersedes the necessity of com. 
plying strictly with the ordinary forms of alienating minors’ 
property. Louisiana Code, 339, 1263: Civil Code, article 
67, page 70. 8 Louisiana Reports, 179. 7 Ibid., 312. 
2 Martin, 185. 

5. By the decree of the Probate Court of 1828, the 
mother and natural tutrix of the minor, on rendering an 
account of her tutorship, it was homologated, and she 
released from further responsibility. ‘This account had been 
regularly provoked by an under tutor, by whom the minor 
was represented, and which was deemed satisfactory by the 
judge, and homologated contradictorily with the under tutor, 
This was fulfilling the requisites of the law, and the minor 
must abide by them. 

6. The decree settled the amount due to the minor, and 
for which the tutrix was responsible, which concludes the 
former, and she cannot now, after having received the price, 
recover the property also. It stands as res judicata against 
her. 2 Martin, N. S., 612. 5 Ibid, 625. 

7. The action of nullity cannot be sustained by minors 
against proceedings in which they have been properly 
represented. Session’s Acts of 1826. Code of Practice, 516. 

Hyams, for the plaintiff, urged, as an additional ground 
to sustain the action of nullity, that the judgment homolo- 
gating the tutrix’s account in 1828, was rendered on false 
documents or erroneous accounts. This part of the pro- 
ceedings must be set aside on these grounds. Code of 
Practice, 607. 7 Martin, N. S., 605. 

2. The plaintiff, while a minor, could not institute a suit 
against her tutrix, even to compel her to account, for she 
was then under the control of her parent.’ She is, therefore, 
not bound by that account, or decree homologating it. Code 
of Practice, 104. | 
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Winn, for the defendants, insisted, that the judge could Wesrenw Dist. 
order a tutor or tutrix to account at any time, and he was to October, 1836, 
judge of the correctness of the account when made. Being srarronp ervx, 
satisfied that it was correct, it was his duty to homologate it. vaaeie an ‘1 
Louisiana Code, 350. 

2. The tutor is liable to be removed if he fails to render 
an account when required to do so by the judge. If the 
minor’s interest has not been properly guarded or defended, 
this fact should have been specialiy alleged and shown, and 
relief sought by an appeal from the decision of the probate 
judge, and not by an action of nullity. 


Martin, J., delivered the opinion of the court. 





Nicholas Villain instituted suit against his co-heirs, who 
are all the children of Celeste Rogers, deceased, by several 
marriages, for the partition of her succession. Josiah S, 
Stafford and wife, filed their opposition thereté. Mrs. Staf- 
ford, one of the defendants, was the daughter of the deceased 
ancestress ; half sister, both of the plaintiff and her co-defen- 
dant, and sole issue of the second marriage of their common 
mother. An order was made referring the case to a notary 
for partition. , 

Stafford and wife filed their petition, alleging the nullity 
of the last will and testament of the mother, which was 
urged as the basis of the partition, and the illegal purchase 
by the mother of all the property in community which had 
existed between her and her deceased husband, Edward 
Kirkland, as well as of the separate property of the latter, 
and likewise the illegality of the decree homologating the 
account of the mother and tutrix of her minor daughter, 
Mrs. Stafford. The petition then concludes with a prayer 
that the will, the purchase of the mother at the probate sale, 
and the decree of the Court of Probates, be anulled and set 
aside. To this petition the defendants pleaded the general 
issue. 

The order which had been made in the first suit, for the 
partition before the notary, was rescinded, and the suits 
were consolidated. 
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Where a will 
is in the mystic 
form, and it does 
not state in the 
superscription 
on the envelope, 
that the paper 
containing the 
will was either 
closed, sealed or 
presented by the 
testatrix to the 
notary, it will 
be considered 
as defective and 
null, as not pos- 
sessing the for- 
malities requi- 
red by law. 

All the for- 
malities requi- 
red by law in 
making wills, 
must be com- 
plied with on 
pain of nullity. 


The presence 
of the under tu- 
tor is indispens- 
able at a family 
meeting provo- 
ked to deliber- 
ate on the expe- 
diency of a sale 
of minors’ prop- 
erty, or of the 
separate proper- 
ty of a deceased 
partner of the 
community in 
which minors 
are interested. 


The purchase 
by the surviving 
widow of the 
community and 
separate proper- 
ty of tthe de- 
ceased husband, 
is illegal and 
null, when there 
was no under tu- 
tor present at the 
family meeting, 
which advised 
the sale. 
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The Court of Probates overruled the opposition and set 
aside the partition of Stafford and wife, and referred the case 
to a notary for a partition according to the will and inventory, 
Stafford and wife appealed. 

The first object to which our attention is drawn, is the 


alleged invalidity of the will of Celeste Rogers. The 
counsel for the appellants contends that the Court of Probates 
erred in sustaining this will. It. is in the mystic form; and 
nothing appears on the envelope which shows that the paper 
containing the will was either closed, sealed, or presented by 
the testatrix to the notary. The superscription states only 
that the paper .contains the mystic will of the testatrix, 
written at her request and under her direction, and subscribed 
with her proper hand. my i 

It is clear that the formalities required by law were not 
observed, and the will was improperly sustained. Louisiana 
Code, 1577, 1578. 
these formalities, under the pain of nullity. Ibid., 1588. 

The next object presented for our consideration, is the 
validity of the purchase made by the mother of the property 
of the community, and that of the separate estate of her 
deceased husband. Under this head, the counsel of the 
appellants urges the illegality of the proceedings which 
preceded the decree under which the sale was made, and the 
consequent nullity of the decree itself. The illegality of 
these proceedings is shown to result from the absence of an 
under tutor at the family meeting convoked to deliberate on 
the expediency of the sale. The presence of the under 
tutor is expressly required at such meetings, “for the purpose 
of advising; and when he is of opinion that the determina- 
tion of the meeting is injurious to the interest of the minor, 
it is his duty to oppose the homologation of the proceedings.” 
Louisiana Code, 302. 

The illegality of the family meeting carries’with it that of 
the decree bottomed upon its deliberation. Sublato funda- 
mento cadit opus. 
of the mother and tutrix under it, would, on that account 
alone, be illegal, Louisiana Code, article 327. 





The Code requires the observance of : 


Had the decree been legal, the purchase | 
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We are, in the next place, called upon to notice the decree Wesrrex Dist. 
of the Probate Court, rendered on the 7th January, 1829, tober, 1856. 
homologating the account presented by the mother and eraQroun STUB: 
tutrix of the plaintiff, Mrs. Stafford. This account was yysam xvas. 


rendered contradictorily with an under tutor, the appoint- 
ment of whom she.had provoked two years after the death of °° wens 
her husband, and about a month before the rendition of her tors 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court ‘of Probates be annulled, avoided 
and reversed ; and proceeding to give such judgment as in 
our opinion ought to have been given in the court below, it 
is ordered, adjudged and decreed, that the will of Celeste 
Rogers be annulled and set aside, as well as the decree of 
the Court of Probates of the 6th of February, 1826, ordering 
the sale of the property of the community which existed 


| between the parents of the plaintiff, Jeannette Stafford, and 


the property of the separate estate of her father, and also the 
purchase thereof by the mother and tutrix, and likewise the 


. decree of the 7th January, 1829, homologating the account 


presented by the tutrix, and discharging her from responsi- 
bility. It is further ordered, that this cause be remanded to 
the Court of Probates, to allow and set off to the appellant, 
Jeannette Stafford, the property of the separate estate of 
Edward Kirkland, deceased, and one half of that of the com- 
munity which existed between him and his deceased wife, 
and to make partition of the other half of the community 
42 





ee 
account. with the under 
tutor, the Court 
Tutors under an order of the Court of Probates, must, and (rp, abatesisnot 
without it, may exhibit an account of their administration, onthe 


and the court may make certain orders thereon, but nothing’ decree, making 
authorizes it to homologate such accounts, so as to render ae 
them conclusive and binding on the minor; for the law - to sm 
gives to the latter the right, until the expiration of a certain his re 
delay after he comes of age, to examine and contest all the a Pig 
accounts of his tutor. The court, therefore, can in no case — and dis- 
relieve and discharge the tutor from his responsibility, as has while the law 


kes hi 
been done in this case. Possible ‘to his 


pupil. 
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Wesrran Dist. and the separate property of Celeste Rogers, deceased, in 
October, 1836. equal portions, between Nicholas Villain, M. R. E. Villain, 
manredeeny wife of Aaron Prescott, and Jeannette Kirkland, wife of 


Josiah S. Stafford, after having settled and allowed Mrs. 
Stafford’s claim on the estate of her mother, as tutrix. The 
costs of the appeal to be paid by the appellees. 


MONTGOMERY WS. RUSSELL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where certain property is conveyed to a surety by the principal debtor, to 
indemnify him against loss resulting from his suretyship, its value, at the 
time of conveyance, must be taken into consideration, when it is offered 
in compensation and reconvention, against the sums the surety has 
actually had to pay for his principal. 

Where the surety is sued on a bond given for an illicit or illegal 
consideration, before a competent tribunal, and makes all the defence in 
his power to avoid the obligation, and fails, and afterwards, to avert 
seizure or arrest, releases errors and pays the judgment obtained tgoinit 


him, his principal will be bound to reimburse him. 


This case had its origin in two suits which Elijah 
Montgomery, of Mobile, in the state of Alabama, instituted 
against Gilbert C. Russell, in the months of March and May, 
1827, in the parish of Rapides, in Louisiana. The two cases 
were afterwards consolidated, and have been twice decided 
on in this court previously to the present appeal. 7 Martin, 
NM. S., 288. 2 Louisiana Reports, 67. 

The facts and pleadings are principally stated in the 
reports of the case referred to. 

It appears that the plaintiff and defendant are brothets 4 in 
law, and both resided in or about Mobile, in the state of 
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Alabama, at the time of the transactions involved in this Wesrsan Dist. 
case. The plaintiff alleges, that in October, 1822, he _[#der, 1886. 
became surety for the defendant in a penal bond for three MONTRAMIDE 
thousand two hundred dollars, executed to Squire and Silli-  - gusavus. 
man, for the delivery of thirty mules; that in consequence 
of the failure of Russell to comply with the conditions of said 
bond, he was sued on it as surety, and judgment obtained in 
1824 for the amount, with eight per cent. interest and 
costs, which he was compelled to pay. 

He alleges, in his second suit, that he signed a bond as 
surety for the defendant, in 1821, given for the hire of 
African slaves, which were in the hands of Mr. Livingston, 
the United States Marshal, under seizure and libel in the 











District Court of the United States for the state of Alabama ; 
that suit was instituted on said bond against him as surety, 
and judgment obtained, notwithstanding he made evegy - 
defence in his power, for the sum of three thousand five 
hundred and fifteen dollars, which he has actually paid. He 
claims the reimbursement of these sums, with interest at 
eight per cent. per annum, the rate allowed by the laws of 
Alabama, and his costs and expenses. 

The defendant pleaded a general denial, and averred the 
facts alleged were untrue. He further averred, that the 
plaintiff was largely indebted to him, as would appear on a 
final settlement, to wit: in the sum of twenty-five thousand 
dollars, for which he prays judgment in reconvention, 

He avers, furthermore, that the judgment of Squire and 
Silliman on the mule bond was obtained with the consent 
and collusion of the plaintiff, in his (defendant’s) absence, a 
compromise made to his injury, for fifteen hundred dollars, 
which was paid out of his funds in plaintiff’s hands. 

He also avers, that the African bond which was given in 
1821, to Livingston, the United States Marshal in Alabama, 
for the sum of three thousand dollars, as the hire of sundry 
African slaves, illegally introduced in the country, and then 
under seizure and libel, was illegal and void, under the laws 
of the United States ; that the plaintiff, who had-signed said 
bond as his surety in his absence, suffered judgment impro- 
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Wesrzex Dist. petly to go against him for the amount thereof, without 
October, 1836. making a proper defence, and that since he was advised 
MONTGOMERY thereof, he has appealed from it. This act of the plaintiff, 


he avers, has injured him, and caused damage to the amount 
of three thousand five hundred dollars. 

He further avers, that being much embarrassed in his 
affairs, he conveyed to the plaintiff eight hundred and sixty 
acres of land on Fowl River, with a brick yard thereon, and 
about six hundred thousand bricks, worth about ten dollars 
per thousand; also a moiety of eight thousand eight hun- 
dred and sixty acres of land on Dog River, and a brick yard, 
in good order ; that the consideration expressed in the deed 
of conveyance was four thousand dollars, in consequence of 
which the plaintiff agreed to pay for him a judgment of 
sixteen hundred and ninety-one dollars to one Lud Harris, 
and other claims, which he failed todo. He then expressly 
charges, that the plaintiff has kept his property, and his 
money received for the sale of brick, and owes him for the 
hire of slaves, &c., for all of which ‘he prays for leave to 
prove, and to have judgment in reconvention. 

The defendant annexed to his answers ninety-seven 
interrogatories, which he- prayed to have answered on oath 
by the plaintiff. About half of them were ordered to be 
answered, and the remainder stricken off, for various causes. — 
Much testimony was taken and read to disprove the answers. 
The whole evidence is various and contradictory respecting 
the reconventional demand. The conveyance of the Fowl 
and Dog River property was made by Russell to Montgomery, 
in an absolute deed, dated the 15th October, 1821, for the 
consideration of four thousand dollars, with all the brick and 
implements for brick making thereon, and that the said 
Montgomery should hold said property by full title, etc. 

The records of the two judgments obtained in Alabama 
against the plaintiff, as defendant’s surety, were introduced 
as evidence of his demand against the defendant. 

The district judge, before whom the cause was tried; on 
its return from the Supreme Court the second time, gave 
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judgment for both of the plaintiff’s demands,. rejecting the Wssrsan Disr. 

defendant’s claim in reconvention. The defendant appealed. , October, 1836. 

The cause was argued in writing by Thomas, of counsel monrcomeny 
v8. 


for the plaintiff, and Dunbar for the defendant. 


Thomas contended, on the part of the plaintiff, that he was 


entitled to recover sixteen hundred and twenty-one dollars 


on the first-judgment, and three thousand five hundred and 
fifteen dollars on the second, being- the amount the surety 
had paid, together with interest at eight per cent., the rate 
allowed by the laws of Alabama, and all his costs and 
expenses incurred about these suits in that state. 

2. This case rests on authenticated judgments of another 
state, and must have all the force and effect here they would 
be entitled to have there. By the laws of Alabama, a con- 
fession of judgment operates a release of errors, and by thdse 
laws a surety has a right to confess judgment, (which 
operates a release of errors) and in a summary way proceed 
against his principal for indemnity. So' a release of. errors, 
as was done by the plaintiff, does not affect his right to 
recover from his principal. 

3. The defendant cannot plead ignorance of the pendency 
of these suits in Alabama. The correspondence between 
them shows that Russell had three years notice, and gave 
no assistance to his surety. “He was compelled to release 
errors, to avoid having his property seized and his person 
arrested. By doing this, he obtained more favorable terms 
of payment. To have appealed would have subjected him 
to additional risks and expenses. * 

4. The first question presented by the evidence elicited in 
the answers to the interrogatories, is, was the property con- 
veyed by the deed of October 15, 1821, intended to pay 
other debts than what was owing by Russell to Montgomery 
at the time? The latter, in his answer, on oath, says, “at 
the time you done so, (made the conveyance) I gave you 
credit for wishing to pay your debt to me, and did not 
suppose you had any other motive.” This is proof full and 
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Westzx Disr. complete to show the utettiniitien for which the property 


October, 1836. 
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was conveyed. 

5. The fact is further proved, that at this time Russell 
was running all his negroes and movable property from the 
state and did so; the immovable property he conveyed to 
the plaintiff, by preference to letting his other creditors 
have it. 

6. The answers of Montgomery to the many interrogato- 
ries propounded, fully show that the Fowl and Dog River 
property was conveyed to pay debts then owing to him by 
Russell. The latter has taken the depositions of the three 
Hollingers, his two brothers-in-law, and his mother-in-law, 
to discredit the plaintiff’s answers. These witnesses, all 
influenced by family antipathies, as appears on the face of 
their depositions, furnish all the evidence against the 
answers, while many of the witnesses have spoken highly in 
favor of the plaintiff’s integrity and character for truth. It 
cannot be doubted that he spoke the truth. 

7. But suppose the defendant put this property into the 
hands of the plaintiff, to pay his debts generally, it was not 
sufficient to pay the amount he then owed the«plaintiff. 
The latter, in his answer to the forty-fifth interfogatory, 
annexes an account, in whieh he shows the defendant'was 
indebted to him in the sum of five thousand eight hundred 
and seventy-nine dollars, at tlie time he got possession of the 


deeded property. This was before the liability accrued on 


the surety bonds. 


Dunbar, fot the defendant. 

1. This case has been several times before this court, and 
the decisions have uniformly been favorable to the defendant. 
It was remanded the last time, because this court could not 
agree with the jury in their verdict for the plaintiff, and 
G fortiori must the decree of the district judge who tried the 
cause alone, the last time, be reversed. 

2. The case was not remanded for a jury or the court to 
inquire whether Russell had placed property in Montgomery’s 
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hands to indemnify him as his surety, but that the cause Wesrean Dist. 
should have been decided according to the previous decisions _[etbers 1836. 
of this court. These the district judge have disregarded, in sonrcomeny 
giving judgment against the defendant. nies 
§. The testimony of the two witnesses to the deed for the 
Fowl and Dog River property shows that the conveyance was 
made “to secure Montgomery for responsibilities for Russell,” 
and that he was to pay a certain debt for the latter to one 
Lud Harris of about sixteen hundred and ninety dollars. 
| 4,. It cannot be pretended that this conveyance was a sale. 
The price mentioned in the deed was not even spoken of 
when Russell voluntarily brought and handed it to Mont- 
gomery. And can it be believed that any debts which 
Russell owed to M. .were to go in payment of the price, 
when not a word, as the subscribing witnesses testify, was 
said about them at the time. Had it been so, M’s. answer 
would have been, “You sold me your property for four 
thousand dollars, and I was to pay you in debts that you 
owed me.” But this, or any thing like it, he has not said. 
5.. The evidence of the Hollingers and other witnesses 
show, th@t this property was worth eight or ten thousand 
dollars, at the time of the conveyance, and that the bricks, 
&c., on the Dog River tract alofle, were worth four thousand 
dollars. It is, at the same time, shown, that Russell only 
owed M. about one thousand dollars, for the hire of some 
slaves, and therefore follows, that the cofveyance was made 
to secure M. for coming under responsibilities for Russell. 
6. That Montgomery was not responsible to, Squire and 
Silliman on the mule bond, at the date of the conveyance, is 
of no consequence. Russell had placed him in possession of 
valuable property, part of which (the bricks) he was enabled 
to sell for cash ; and long before he had any thing to pay, as 
surety, he had received four or five thousand dollars in 
money, and enjoyed the rents and profits of the property 
several years. The presumption is therefore irresistible, that 
he became Russell’s surety, in consequence of being in 
possession of his property and funds. 
7. This conveyance or deed must be considered, under 
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slaves, and contrary to the genius and spirit of our laws. 
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our laws, as an antichresis, and the plaintiff’s remedy was, 
to have the property sold to pay the claims for whieh he 
became bound as surety of the defendant. Civil Code, 448, 
articles 22, 23, 24, 25. 

8. Instead of the creditor having the right to impute any 
payments that are made, it is the debtor’s right to impute 
payment and apply it to the debt he prefers to have first 
paid. If, however, in this vase, the deed should not be con- 
sidered as an antichresis, but as conveying an absolute title, 
we must then have the full value of the property allowed. 

9. The answers of plaintiff to the interrogatories are 
contradictory and not to be relied on. It is, however, said, 
we have made him our witness and cannot impeach his 
testimony, unless by two witnesses, to disprove his statement. 
This is the provision of the Code of Practice, but it must 
receive a reasonable construction. It is the object of all 
legal investigations to arrive at truth. These answers, like 
all other testimony, might be stamped with falsehood on 
their face. Are they then to be believed, or taken as true? 
Is a witness who contradicts himself, or prevaricates, to be 
believed? It is a rule of evidence, that treacheryjin a wit- 
ness should not exclude a_ party from establishing the truth 
by the aid of other testiffiony. 1 Starkie on Evidence, 
part 2, 147. 

10. It will then be seen, from the examination of the 
testimony, that the splaintiff is contradicted, both as to the 
value of the deeded property, the objects Russell had in view 
when he made the conveyance, and the amount of his debts 
due to the plaintiff, by more than three or four of the wit- 
nesses, and those, too, of respectability. 

11. The defendant is not liable for the amount claimed as 
having been paid to the heirs of the marshal, on the African 
bond, because the consideration and object of that inigeru- 


‘ment were illegal, being for the shire of African slaves 


illicitly and illegally introduced into the country, and under 
libel in the U.S. District Court at the time. “Tywas illegal 
in the marshal to hire them out, for his own emohyment, as 
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1 Kent’s Commentaries, 184. 4 Peters, 184. Ingersoll’s Digest Wesrers Dist. 
U. S. Laws, 805. Section 11, of Act of 1819. Ibid. 376. October, 1856. 




































12. The surety should have made this defence to the suit “\oyscomznr 
; on the bond; but instead of doing so, as directed by the iii: 


defendant, he released errors after judgment of the inferior 
court of Alabama, and prevented any further defence by the 
principal on an appeal. He has now no right to recover by 
reason of this release. Pothier on Objections, Nos. 433 to 436. 


The defendant, in propria persona, read an elaborate written 
argument to the court, commenting and criticising on the 
| evidence and facts of the case with much severity and at 
great length. 





Matthews J, delivered the opinion of the court. 


This case has been twice before the Supreme Court before 
the present appeal. In the two previous instances, verdicts 
of juries had been obtained, on which the judgments were 
based. The cause was remanded on the first appeal, in con- 
sequence of the defendant having been improperly ruled to 

- trial. On the second, it was sent back because the appellate 
tribunal’could not fully concur with the jury, in relation to 
their conclusions on the facts. , The object of this remanding 

| appears to have been to obtain a determination on the facts 
of the case by another jury. On its going back to the court 
below, the parties waived their right to a trial by jury. The 
cause was submitted to the judge a quo, who rendered judg- 
ment in favor of the plaintiff, from which the defendant 
appealed. 

The cause as it now stands before the court, presents two 
principal questions ; one of fact, in relation to the value of 
certain property conveyed by the defendant to the plaintiff, 
for the purpose of securing the latter against losses, which 
he might sustain in consequence of debts due him by the 
former, and sums. of money which he the plaintiff might be 
compelled to pay: as surety for the defendant; another of — 
law, viz : whether the appellee did not pay in his own 
wrong, the sum of money stipulated in favor of the marshal 
43 
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Western Dist. of the United States, for the State of Alabama, by the defen- 

October, 1836. dant, in a bond in which the plaintiff became his surety, the 

“wontcomeny COnSideration of the obligation being illicit, according to the 
aida laws of the United States. sag 

: The whole amount owing by the appellant to the appellee, 

including the personal obligations of the latter, with claims 

for sums by the former as having been paid on the score of 


suretyship, is about nine thousand dollars, without interest, . 


If interest were to be now added,-at the rate of eight per 
cent. per annum, the rate of legal interest in the state of 
Alabama, the whole sum would probably exceed the most 
extravagant valuation of the real property conveyed to the 


serra “neat plaintiff, as a surety against his responsibilities for the defen- 

ro} is con- E i 

veyed toa wure- dant. But in order that this property may be made to com- 

ty by the princi- 
ag Ei le ;, 

om osege Mion plaintiff, its value at the time of conveyance must be taken 

sulting from his into consideration. The testimony on this part of the cause 


suretyship, i's is variant and contradictory. The verdict of the jury, to 


all eres whom the case was submitted on the second trial, and the 
into considera- judgment of the court on the last, seem to fix the value of 
tion, when it is *, ° 4 i a 

offered in com- the property claimed in reconvention, at a price not more 


pensationandre- than sufficient to satisfy the direct claims of the appellant 
convention, ~ a- 


gainst the sums against the appellee, and in this we are not prepared say 


the sure as . ‘s ; 
actually ed to there was error, considering the contradictory evidence 


nd ed his prin- offered on the subject. 
It only remains to examine the second question in the 
case, which we have stated is one of law. The plaintiff, 
as already assumed, became surety for the defendant, in a 
bond given by the latter to the marshal of Alabama. The 
Where ‘the contract ought, probably, to have been avoided, on the 


surety is sued 


ona bond given ground of illegality in the consideration. Suit was how- 
for an illicit or ; , ‘ A 
illegal consi- ever, brought on this bond in a competent tribunal, in the 


noe per State of Alabama, against the surety, who used all means of 


vp egg wr wey defence in his power, but in spite of this, he was compelled to 
in his power to pay the whole amount of the obligation, by a judgment of 


i liga- A ; ; 
0g el tale the court. In order to save his property from immediate 


and afterwards seizure, or his person from arrest, under execution, he 
to avert seizure 


or arrest, relea- made terms with the plaintiff in the case, by releasing errors, 











pensate, under the plea in reconvention, the debts due to the — 
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- judgment of the District Court be affirmed, with costs. 






























&c., and finally paid the full amount of the judgment ren- Wesrean Dist. 
dered against him, as already stated. October, 1856. 

We are of opinion, that by the release of errors, the surety WALL 
e . . . . * . v8. 7 
in acting in this manner for his own safety, did nothing pre- iuaiocn, | ~ 
judicial to his principal, who might either have obtained a ,, 15 and 
writ of error, or brought suit to annul the bond on account of pays the judg: 

ment obtained 

illegality. The surety did all, which in our opinion he was against him, his 
bound to do, to avoid the payment of this debt, both in rela- paar peyrn 2 
tion to himself, and the principal debtor. burse him. 
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It is, therefore, ordered, adjudged and decreed, that the 


WALL US. SPURLOCK. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
OF THE FIFTH PRESIDING. 


The principle, that where the titles of the parties respectively are of equal 
dignity, the possessor will be maintained in accordance with the maxim 
potior est conditio possidentis, is confined to eases where both titles cover 


the locus in quo. 


This is mainly an action of boundary. The plaintiff sets 
out by alleging that he is the owner of a tract of land situated 
on both sides of the bayou Robert, in the parish of Rapides, 
having a front of ten arpents on each side thereof, with the 
depth of forty each way, so as to include eight hundred super- 
ficial arpents. That his title is derived from a requéte in 
favor of John Wall, and signed by Valentine Layssard, then 
commandant of the post of Rapides, and which was confirmed 
to the said John Wall by the commissioners’ certificate, dated 
the 20th June, 1811. That this tract has been properly 
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Weerrnx Dist. located by an authorised surveyor in 1802, and its proper 
+ October, 1836. location fixed agreeably to the calls of the title papers. 
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The plaintiff further shows, that said land is bounded on 
one side by lands claimed by W. H. Overton, and on the 
other by lands of Robert Spurlock, but that his boundary on 
the latter has never been definitely settled by any contra- 
dictory survey, though originally his land was properly 
located. That there is a confliction of boundary between 
them, which he has been desirous to settle amicably, but 
that said Spurlock declines and refuses to acknowledge his- 
true boundary, according to his original claim. 

He prays that the boundary be fixed by a decree of the 
court, according to the calls of his title, by parallel lines 
running from the bayou Robert, each way, so as to give him 
his quantity of eight hundred superficial arpents, in the form 
of a parallelogram. That the survey be made in pursuance 
of the provisions of the Louisiana Code, relative to fixing 
lines and boundaries between neighboring proprietors. 

The defendant, Robert Spurlock, answered and averred, 
that the land he is possessed of, belongs to him and Eliza 
Spurlock, wife of James D. Spurlock, whom he prays may 
be permitted to join him in defending this suit. 

The defendants then pleaded the general issue. They 
aver that the commissioners’ certificate of confirmation, on 
which the plaintiff relies to support his title, was never 
intended for the land claimed, but for a different part of the 
country. That John Wall, under whom the plaintiff claims, 
was not entitled to any lands from the Spanish government ; 
not having complied with the conditions, he could acquire no 
right to any lands from that government. His claim is, 
thérefore, invalid, and should be rejected. 

The defendants further aver, that they hold all the land 
claimed by them, under a good title translative of property, 
which was confirmed to one Jesse Ratcliffe, by the commis- 
sioners’ certificate, in June, 1811; and that said Ratcliffe 
conveyed it to Stephen Tippet, from whom these respondents 
derive title; and they and those under whom they claim, 
have been in possession more than twenty years. They 
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plead the prescription of ten and twenty years, and pray to Wusreun Dist,» . 
be quieted in their possession to the land in question, against October, 1836. * 


the claim of the plaintiff. 

Upon these pleadings and issues the parties went to trial 
before the court. 

The plaintiff produced in evidence the requéte of John 
Wall, with the commandant’s order thereon, dated in 1802 ; 
and the commissioners’ certificate confirming this claim to 
John Wall, in 1811, as claimed in the plaintiff’s petition. 
Evidence was introduced, showing the sale of this claim at 
the probate sale of John Wall’s succession, and purchase by 
the plaintiff. A plat and certificate of the Wall tract, made 
by the parish surveyor, was read in evidence. It states, that 
by “actual survey, the land claimed by the plaintiff, John 
L. Wall, does interfere and conflict with the land possessed_ 
by Robert Spurlock, (defendant,) one hundred and five and 
a half acres, equal to one hundred and twenty-four and sixty- 
six hundredths arpents, which interference is represented in 
the plat and diagram, &c.” 

The plat of survey showed that the land of defendants, 
embracing a claim of four hundred arpents, fronting on a 
small lake or pond, marked ‘ Ratcliffe’s Lake,’ run across the 
rear or end of the plaintiff’s four hundred arpent tract, on 
that side of Bayou Robert, and cut off one hundred and five 
and a half acres. 

The evidence of both parties showed that the claim of the 
plaintiff was the oldest, having been granted and located 
in 1802. 

From the defendant’s testimony it appeared that there was 
confirmed to Jesse Ratcliffe, four hundred superficial arpents 
of land, with ten arpents front on Little Lake, (Ratcliffe’s 
Lake,) founded on a requéte and permission to settle, dated 
the 14th of August, 1803. Ratcliffe conveyed to Tippet, 
from whom the defendants derived their title. Ratcliffe had 
cleared a small field, built a small cabin near the Little 
Lake, (called “Ratcliffe’s Lake,” on the plat,) and cultivated 
three or four acres of corn in 1811 and 12. His settlement 
and. improvements were near the lake, and not included 
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Wall’s location had 
October, 1856. been made by an authorized deputy surveyor, in 1802, by 


running parallel lines on each side. of the bayou, to the 
distance of forty arpents in depth, so as to include his 
quantity of eight hundred superficial arpents. 

Ratcliffe’s location was made subsequent to its confirmation 
in 1811, and instead of fronting on and running at parallel 
lines, from Little, or Ratcliffe’s Lake, it run off in an oblique 
direction, and crossed the rear of Wall’s location. Had it run 
in parallel lines, it would have rum along side of Wall’s, and 
included Ratcliffe’s improvement without any interference, 

The district judge rendered judgment, giving thé plaintiff 
the boundary and quantity of land as claimed in the petition, 
and quieting him in the possession thereof. The defendants 
appealed. 


Flint, for the plaintiff, contended that this was an action of 
bornage, or boundary, instituted under the provisions of law, 
to give the plaintiff his true bondary and quantity of land, 
in the form and manner called for by his titles. Louisiana 
Code, 841, 842, et seq. 

2. The titles of the plaintiff call for ten arpents front on 
the bayou Robert, and according to the principles of law, 
must run parallel from this water course, so as to include the 
superficial number of arpents to which the proprietor is enti- 
tled. There is no legal impediment to the application of the 
principle invoked in this case. 7 Martin, N. S., 117, 119. 


Boyce, for the defendant. 
1. In this case there is a confliction of locations. The 
plaintiff claims a part of the defendant’s land, which has been 
long in his possession, and those under whom he claims. 
The. defendant’s title is indisputable, being confirmed by 


‘commissioners’ certificate, in consequence of a settlement and 


cultivation under the Spanish government, to Jesse Ratcliffe. 
It is’ superior to the. plaintiff’s, and accompanied by actual 
and long possession ; and even if the titles were equal, he 
who is in possession will prevail. 5 Martin, N. S., 109. 
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9. The plaintiff was never in possession of the locus in quo. Wusreny Dist. 
But the defendant being in long and actual possession, had October, 1836. 


he been in under a younger order or title, his possession would 
revail, It must prevail here, for the plaintiff never com- 
plied with the conditions of his grant. He never occupied 
or cultivated the land. 5 Martin, NV. S., 35,36 and 7. 
8. The case of Boissier et al. vs. Metoyer, is applicable to 
the plaintiff’s title, and he must abide the consequences. 5 
Martin, 678. See Land Laws, 978, 509. 


Dunbar, on the same side, relied on the case of 
Delahoussaye’s heirs vs. Saunders. 4 Louisiana Reports, 443. 

2. He contended that the defendant having shown 
possession, under a good title, could not, after the lapse of 
time be required to yield to the plaintiff, who was without 
possession of the locus in quo, to aid him. 


Winn, for the plaintiff, in conclusion. 

1. The defendants cannot, avail themselves of the plea of 
prescription. 3 Martin, NV. S.,11. 10 Martin, 395. 

2. The location of the Wall tract was made according to 
the calls of the titles, and.in accordance with the principles 
of law, as settled by decisions of this court. He is, therefore, 
entitled to recover to the extent of his limits and location 
against the defendant. See case of. Holstein vs. Henderson. 
12 Martin, 319. 

3. This suit was instituted to settle the boundaries between 
the plantiff and defendants, and to give the former the quan- 
tity of land his titles call for. The controlling influence of 
possession, applies when both parties claim the same land. 
The defendants had no possession within the Wall tract 
before instituting this suit; so that the case cited from 4 
Louisiana Reports, 443, does not apply to this one. 


Bullard, J., delivered the opinion of the court. 
_ The plaintiff in this case asserts title to a tract of land, 
having a front of ten arpents on each side of the bayou 
Robert, with the ordinary depth; and he demands that a 
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Western Dist. boundary be fixed between him and the defendant, the 
‘October, 1836. owner of an adjoining tract. 
etien The defendant sets up title to the land possessed by him, 
v8. under a commissioners’ certificate, founded on a requéte of 
SPURLOCK, . . e. 48 
Jesse Ratcliffe. He denies that the plaintiff, or those under 
whom he claims, are entitled to any land from the Spanish 
government, as he never performed the conditions of hig 
grant, and finally he pleads prescription. 
Both parties exhibit evidence of title, the plaintiff to ten 
arpents front on the bayou Robert, bounded below by V. 
Layssard, and the defendant to ten arpents front on the Little 
Lake. The question, therefore, which the case presents, is. 
one of location rather than of title. It appears that the two 
claims have been surveyed and located in such a manner, as 
to conflict with each other. The location made of the 
plaintiff’s title, conforms to the calls of the original requéte 
and to the certificate of confirmation. It is laid off with a 
front of ten arpents on the bayou, bounded below by V. 
Layssard, and running forty arpents back, having the side 
lines parallel, and embracing a superficies of four hundred 
arpents. On the other hand, the location of the Ratcliffe 
claim is made in an irregular form, extending only twenty- 
eight arpents from the lake, and its side lines are not parallel 
with each other. It embraces, it is true, the original 
improvement made by Ratcliffe, but it does not appear that 
Ratcliffe had ever “occupied any of the land. covered by the 
plaintiff's title. 
The question, whether Wall was entitled to a grant from 
The principle, the Spanish government, or whether he performed the usual 
des of the par~ conditions of grants, according to the ordinance, cannot be 
ties respectively entertained in this case, because the defendant does not 
are of eq ig- 
nity, the posses- pretend to have a grant for the same land, as was the case 
sor wiltbemair- in Boissier vs. Metoyer, upon which the counsel of the 
— with the defendant relies. 5 Martin, 678. 
mi, ior 
est conditio pos» The principle upon which this court has uniformly 
og Might proceeded, that when the titles of the parties respectively, 
where both t- are of equal dignity, the possessors will be maintained 


tles cover the j x mF . . : 
locusinguo. according to the maxim, “potior est conditio possidentis,” is 
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confined to cases where both titles cover the locus in quo; a8 Wesrenx Dist. 
may be seen by reference to the cases cited by the counsel October, 1836. 
for the plaintiff. The principle will not, in our opinion, avail “ uicax wr at. 


the defendant, because it is not shown that the field which 
he had made previously to the survey of the land, under the 
order of the court, was within the limits of his grant, if located 
according to its calls; and because it was within the limits 
of the plaintiff’s, as surveyed and located under the authority 
of the United States. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


HAGAN ET AL. US. SCOTT. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


When the property of a partnership firm, is not moge than sufficient to pay 
the partnership debts, no part of it can be legally applied to the payment 
of the separate debts of either of the partners. 

Where a partner buys the undivided share of his co-partner, in a town lot, 
by assuming debts of his vendor to the full amount of its value, and 
paying them to his separate or individual creditors, it will be a valid 
payment against the claims of the creditors of the partnership. 

The separate creditors of a partner, have a right to be paid out of his 
separate property, in preference to the claims of the creditors of the 
partnership, of which he is a member. 


This is an action on a promissory note for three thousand 
dollars, executed by the firm of Calland & Scott, payable to 
Hagan & Co., the first of November, 1832, with ten per cent. 
interest per annum. 
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HAGAN ET AL, 
v8. 
SCOTT. 


Western Dist. 


CASES IN THE SUPREME COURT 


The petition charges that W. P. Scott had, since the 
maturity of the note, changed the firm into a new one, of W, 
P. & J. B. Scott. That in October, 1833, W. P. Scott, 
being in insolvent circumstances, sold all his interest in the 
stock of merchandize, of W. P. & J. B. Scott, together with ' 
all the,debts due to said firm, to his co-partner, J. B. Scott, 
and also his undivided half of a lot of ground, in the town of 
Alexandria, with the improvements thereon. 

The plaintiffs further allege, that the vendee, J. B. Scott, 
was not acreditor at the time of said sale, and that it was 
made on the part, both of the vendor and vendee, with a view 
to defraud the bond fide and just creditors of W. P. Scott, 
and without any just consideratiom. 

The plaintiffs pray that said sales be annulled, and that 
all the property embraced therein, be seized and sold to 
satisfy their demand. 

The defendants answered separately, and pleaded the 
general issue. 

Upon these pleadings and issue, the cause was tried before 
a jury. 

From the evidence it appeared, that on the 12th of 
October, 1833, the commercial partnership heretofore exist- 
ing between W. P. & J. B. Scott, was dissolved on the 
following conditions and stipulations. 

1. “W. P. Scott, sells to, and conveys to J. B. Scott, all 


his interest in said house, or partnership of W. P. & J. B. 


Scott, as well the stock in trade, both of merchandize, and 
every description of the property belonging thereto, including 
all debts due to the house by assumpsit, book accounts, notes, . 
draft, or otherwise.” 

2. The said W. P. Scott, also sells his undivided half of a 
certain house and lot, in ‘the town of Alexandria, to J. B. 
Scott. 

3. The said W. P. Scott, releases all his claims on said 
house, or on the said J. B. Scott, for advances made to the 
same, or,in any other way whatever. 

4. In consideration of the above sale and release, and 
benefit by W. P. Scott, of all his interest in said firm as 






































OF THE STATE OF LOUISIANA. 


above, to the said J. B. Scott, and of the sale of the right of Wxsrsux Dist. 


W. P. Scott to the said house and lot, the said J. B. Scott October, 1856. 





binds himself to pay all the debts of the house of W. P. & J. ascaw ev at. 


B. Scott, and also several debts of W. P. Scott, as specified. 

After Calland left the firm of Calland & Scott, the latter 
took in his brother J. B. Scott, and the new firm of W. P. & 
J. B. Scott commenced. It continued until dissolved, as 
stated above. W.P.Scott brought into this firm, from the 
old one of Calland & Scott, stock and merchandize estimated 
at twelve thousand dollars, and J. B. Scott put in five thou- 
sand dollars. Since the dissolution and sale from W. P. 
Scott to J. B. Scott, the latter has paid debts of the firm, 
amounting to twenty-eight thousand eight hundred and 
forty-four dollars; and assumed and paid debts of W. P. 
Scott, amounting to thirteen thousand five hundred and 
thirty-one dollars, making an aggregate of forty-two thousand 
three hundred and seventy-six dollars. 

The stock of goods on hand at the dissolution of the firm 
of W. P. & J. B. Scott, amounted to seven thousand seven 
hundred and eighty-seven dollars. Debts due them, nineteen 
thousand and twenty-six dollars, in all twenty-six thousand 
eight hundred and fourteen dollars. This showed a balance 
of fifteen thousand five hundred and sixty-two dollars, which 
J. B. Scott had already paid over and above what he had 
received, both on account of the firm and private debts of W. 
P. Scott. 

The jury returned a verdict forthe plaintiffs against the 
defendants, J. B. Calland and W. P. Scott, for the amount 
of the note sued on; and discharged J. B. Scott. After an 
unsuccessful attempt to obtain a new trial, the plaintiffs 


-appealed. 


Winn and Barry, for the plaintiffs. 

1. This is an action to set aside the sale of stock of 
merchandize, property and effects of the firm of W. P. & J. 
B. Scott, to the latter, as having been made when the vendor 
was in insolvent circumstances, which were known to the 
vendee. The sale is invalid and fraudulent as against 


v8. 
sScoTT, 
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Wesrran Dist. creditors, and the goods are liable to the plaintiffs’ claim. It 
October, 1836. ig clearly shown, that J. B. Scott knew the firm of Calland 
mcanzrar, & Scott was insolvent at the time he joined his brother, 

scorr, | Whom he acknowledges ruined him. Louisiana Code, 1997, 
4 Martin, N. S., 649. 2 Louisiana Reports, 16. 2 Martin, 
NM. S., 64-5. 

2. The goods of Calland & Scott, and of W. P. Scott, 
went into the partnership of W. P. & J. B. Scott, and which 
compose part of the sale sought to be annulled. W. P. Scott 
was bound to pay the debts of Calland & Scott; these goods 
are therefore bound for the plaintiffs’ claim. 3 Louisiana 
Reports, 494. 





‘ Hyams and Thomas, for the defendant. 





The gist of this action is alleged fraud in the seller and , © 


buyer, in regard to third persons and creditors. If there is 

none shown they cannot complain, and the creditors have — 
sustained no injury. The evidence shows that the defend- 

ant has ruined himself in paying the debts of the late firm, 

and of W. P. Scott, toa much greater amount than the pro- 

perty which he received by the sale. He is not, therefore, 

responsible. Louisiana Code, 1973, 1977. 


Martin, J., delivered the opinion of the court. 


This action was brought on a promissory note, executed 

by J. B. Calland and W. P. Scott, under the style and firm of 

Calland & Scott. This partnership terminated in the pur- 

chase of Calland’s interest, by his partner, W. P. Scott, who 

afterwards formed a new partnership with J. B. Scott, in 

which he put the old stock of Calland & Scott; the new 

partner’s share in the stock being relatively small. He 
When the pro- afterwards purchased the interest of W. P. Scott, and his 


io cirk undivided half of a lot of ground. 

po —— The plaintiff seeks to make the new partner, J. B. Scott, 
suimic -_ Z 

the partners od liable with the makers of the note, on the ground that he 


gre nlf was the purchaser of all the interest of W. P. Scott, in the 


applied to said firm, including the old stock of goods of Calland & 


payment of the 


separate debis of Scott, with a knowledge of the insolvency of W. P, Scott, 
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judgment of the District Court be affirmed, with costs. 





OF THE STATE OF LOUISIANA. 349 


who thereby removed from the reach of his creditors, all the Wzsrzay Dist. 
means he had for the payment of their claims. There was: October, 1836. 
a verdict and judgment in favor of J. B. Scott, and against ‘gyean er at. 


his co-defendants for the amount of the note sued on. The sbueat 
plaintiffs appealed. dee f 
The defendant, J. B. Scott, can only be made liable for the Pers 
Where a part- 


fraudulent purchase of the interest of his co-partner, W. P. ner buys the un- 
Scott, in the firm, and of his undivided interest in the lot of jiv'ded share of 


ground. This is not shown by the evidence in the present in @ town lot, by 
assuming debts 


case. As to the interest of W. P. Scott, in the partnership of his vendor to ° 
of W. P. & J. B. Scott, the testimony shows that the whole {0 amount 


property of the firm did not exceed the amount of its debts ; paying them to 


and therefore, no part of it could be legally applied to the individual credi- 
tors, it will be a 


‘ discharge of any separate debts, of either of the partners. So yalid payment 


far as regards W. P. Scott’s interest in the undivided half of *gimst _ the 
claims of the 


the lot of ground, it is shown that J. B. Scott assumed and conan P of the 
paid debts of his vendor, to the full amount of the value of a ace 
that share. These last debts were separate ones of W. P. creditors of a 


Scott, and his separate creditors had a right to be paid out of § ght to be paid 


his separate property, paramount to the claims of the credi- %t of his sepa- 


ae : rate property, in 

tors of any partnership, in which he had been concerned. preference tothe 
. claims of the 

8 Martin, N. &., 599. creditors of the 
partnership of 


: : which he is a 
It is, therefore, ordered, adjudged and decreed, that the member. 
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SPRIGG ET AL. 
v8. 
HOOPER. 











CASES IN THE SUPREME COURT 


SPRIGG ET AL. 0S. HOOPER. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
PARISH JUDGE OF THE PARISH OF RAFIDES PRESIDING, 


It is an incontrovertible principle in law, that in a petitory action, the 
plaintiff can only recover on showing a valid title to the disputed premises 
in himself. 

Where the defendant is in possession, and the plaintiff shows no title, he 
cannot recover. 

Where there is no judgment in former cases between the same parties 


about the contested premises, the plea of res judicata cannot be sustained, 


This is, essentially, a petitory action, and one of bornage. 
The plaintiff, Sprigg, alleges he is the owner of a tract of 
land, having eight arpents front on Bayou Robert, with the 
usual depth, bounded above by-lands of Fiske, and below by 
Thomas Hooper, the defendant. | 

The plaintiff further alleges, that Hooper formerly 
instituted suit against him for a part of this land, and 
praying that boundaries be fixed between them, but that 
a decree was rendered in his favor, fixing and limiting 
the upper boundary of Hooper to a point below your 
petitioner’s fence, without expressly saying this should be the 
boundary between their respective tracts. He expressly 
alleges, that he is entitled to possess and hold all the land 
from his fence down to said point or limit; that Hooper, 
under the pretext that the court has not so fixed the limit, 


and as there is a large space between his fence and the said — 


limit, withholds the possession, and refuses him permission 
to enter thereon and enclose the same. 

He prays that the boundaries between them be fixed and 
established according to the limit, or at the point fixed in 
said decree, and that he may have the quiet possession of 
the land included in the said space. 

In an amended petition, the plaintiff alleges, that the 
defendant is in possession of a tract contiguous and adjoining 













ecm 

















OF THE STATE OF LOUISIANA. : 


the one claimed in the original petition, situated in the rear 


.of it, which embraces the back land, or concession. He 


claims this also, and prays that the boundaries between it 
and the defendant’s lands be fixed, and that the latter 
deliver up the land thus wrongfully withheld. 

The defendant pleaded a general denial to both petitions, 
and averred that he had a good title to the land claimed and 
possessed by him, and prays that-the suit be dismissed. 

Fiske intervened and joined the plaintiff, claiming the 
strip of land between Sprigg’s lower line and a dotted line in 
a plat of survey in a former suit between Hooper, as plaintiff, 
and Sprigg & Fiske, which limited Hooper’s upper line, after 
running up five arpents from a certain cotton wood tree, as 
the centre of his ten arpent tract. This was fixed as 
Hooper’s upper boundary by this decree. It left a strip of 
about two arpents front between Sprigg’s lower line and 
this boundary, which is the object of both the plaintiff and 
intervenor to recover in this suit. Hooper was in possession 
up to Sprigg’s lower boundary. He pleaded a general 
denial to the demand of the intervenor. 

Upon these pleadings and issues the cause was submitted 
to a jury. 

After hearing the evidence of the respective parties, and 
having before them a map or diagram of the original tracts 
of land on which both parties reside, in virtue of which they 
claim, made by the parish surveyor, the jury returned a 
verdict, fixing the boundary between the plaintiff and defen- 
dant on the line to which the latter claims, and in his favor. 

From judgment confirming this verdict, the plaintiff and 
intervenor appealed. 


Dunbar, for the plaintiff and intervenor. 


Thomas, contra. 


Matthews, J., delivered the opinion of the court. 


This is a petitory action, in which the plaintiff and 
intervenor, Fiske, claim titles to land adjoining a tract in 
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Western Dist. possession of the defendant, and require a boundary to be 
October, 1836. established and fixed between the parties. A jury to whom 
parcoun the case was submitted, found a verdict by which the defen- 
vw. ,.’ dant was quieted in his possession of the disputed premises ; 
AMBERSON’S : +e 
apmixistrator. and, from a judgment rendered thereon, the plaintiffs 
Where the de- 
fendant is in pos- appealed. , ‘ ake » eal 
iin, aot te It is an incontrovertible principle of law, that a plaintiff in 
- ttle, he can. 2 petitory action can only recover on showing a valid title in 
” og himself. In the present instance, the claimants of title have 
is ge Ri shown none to the land admitted to be in the possession of 


in former cases : . 
hetwen “the the defendant, and no judgments in former cases between 


| ~ same parties, a- the same parties, relating to the thing at present in contest, 





~y . ier have been shown, which support the plea of res judicata. 


the plea of res 
judicata cannot 


me enstgined. It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


PARGOUD 0S. AMBERSON’S ADMINISTRATOR. 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF OUACHITA. 


Without positive evidence of an agreement to the contrary, the court will 
not presume that a payment was imputable to a mortgage debt not due 


at the time it was made, although it is the most onerous, 


This is an action commenced by the plaintiff by filing an 
opposition to the defendant’s supplemental statement of 
debts and account of the estate of G. Amberson, deceased, 
which he administers. 

The plaintiff alleges, that the defendant has improperly 
placed a claim of six hundred dollars on his tableau, as due to 
Jane Hughes and the heirs of B. T. Hughes, with a privilege 
and mortgage, because it had been paid; that large sums 
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of money had been placed by the deceased, in his life time, Wxsrri:x Disr. | 
in the hands of these claimants, to extinguish their claims ber, 1836. 


against him, which should have been imputed to them as 
the most onerous; and, if not done, creditors have the right 
to make such imputation. He prays that said claim be 
dismissed and disallowed. 

The defendant pleaded a general denial, and averred, that 
the sum allowed to Hughes’s heirs is correct, and supported 
by an act of sale of 2d May, 1832, with vendor’s privilege and 
mortgage reserved. He prays that his account be homolo- 
gated. Hughes’s heirs intervened, and offered record and 
other evidence of their claim. Parole evidence was produced 
by the plaintiff, to show payment of the claim set up by 
Hughes’s heirs. Faulk, a witness, says, that he loaned 
Amberson, in his life time, five hundred dollars, to pay the 
Hughes’s claim. That Hughes told him he had been paid 
this sum, and that Amberson’s land was freed from his 
mortgage. Snow, another witness, also saw Amberson pay 
Hughes some money. Judge Wilson, also a witness, says, on 
consulting Mrs. Hughes, she said she had no claims against 
Amberson. This was after Amberson’s death. From his 
conversation with Mrs. H., the impression was left on his 
mind that there existed no claim against Amberson’s estate. 

The defendant and Hughes’s heirs, offered rebutting proof 
that their claim was not paid. .It appeared Amberson pur- 
chased a tract of land from Hughes, during both their life 
times, for two thousand dollars. The act of sale acknow- 
ledged fourteen hundred dollars as paid in cash, and six 
hundred to be paid in one and two years, from 1832. That 
Amberson had given Hughes a note for twelve hundred and 
fifty dollars, of a prior, date to this transaction, on which 
Hughes had instituted suit. He had given credit for five 


- hundred dollars paid on it, and prayed judgment for the 


balance. The five hundred dollars spoken of by the wit- 
nesses, was accounted for as having been paid and imputed 
to this note. 

The judge of probates, after hearing the parties and 
evidence, sustained the opposition and disallowed the claim. 
45 
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Western Dist. From judgment rendered in the case, the claimants, 
October, 1856. Hughes’ heirs, appealed. 
PARGOUD 
pats CO Hyams, for the plaintiff and appellee, contended that the 
ADMINISTRATOR. Opposition was fully sustained. The sale from Hughes was 
for two thousand dollars; fourteen hundred of which is 
acknowledged in the act to have been paid in cash, and 
proof is made by parole, of the balance. 4 Martin, N. S., 
212. Louisiana Code, 2233-34, 2257. 

2. The payment of five hundred dollars, which Hughes’s 
heirs say was applied to a note of twelve hundred and fifty 
dollars, should have been applied to the mortgage claim. 
Imputation of payment must be made to the most onerous 
debt. The receipt on that note cannot charge the debtor. 
Louisiana Code, 2245-46. 
































M‘Guire, for the intervenors. 

1. The demand and claim of the heirs of Hughes, is 
evidenced by a certified copy of the act of mortgage, and 
should be allowed. 

2. There is no legal evidence in the record, to destroy the 
legal presumption and proof, resulting from the mortgage, 
that the debt still exists, and is unpaid. All the opposite 
testimony is illegal, hearsay or irrelevant. 

3. If the evidence of this claim should be considered 
doubtful, the case should be remanded, as the intervenors 
were never cited to contest it in the court below. The con- 
testation was entirely between the administrator and the 

. plaintiff, who made the opposition to it. 


Bullard, J., delivered the opinion of the court. 


The defendant having placed on the tableau Jane and_T. 
I. Hughes, as hypothecary creditors of the estate, Pargoud, 
another creditor, made opposition, on the ground, that the 
debt claimed by the former, and secured by special mortgage 
on a tract of land, had been paid and extinguished. The 
opposition having been sustained ‘by the court, the 
mortgagees appealed. 
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The sum of six hundred dollars claimed by the appellants, 
was due one half in March, 1833, and the balance in March, 
1834, and bore an interest at eight per cent. They held at 
the same time the promissory note of the deceased, for 
twelve hundred and fifty dollars, which was due in 1832. 
The only evidence to show the extinguishment of the mort- 
gage, consists of the statement of a witness, that five 
hundred dollars were paid, evidently, before the first instal- 
ment on the mortgage was due, and while the appellants 
were holders of the note; and that one of the original 
obligees, of whom the appellants are the heirs, told him that 
the mortgage was released. This payment was evidently 
made in 1832, and appears to have been credited on the 
note for twelve hundred and fifty dollars. Without positive 
evidence of a contrary agreement, we cannot presume that 
the payment was imputable to the mortgage debt, which 
was not due at the time. No such agreement is shown ; 
and evidence of the loose confession of a deceased person 
ought to have very little or no effect, particularly when con- 
trary to the rights of the parties, as shown by written 
evidence. In addition to this, it appears, that in a former 
proceeding in the same court between the same parties, the 
credit of five hundred dollars was allowed on the note. We 
are, therefore, of opinion, that the Court of Probates erred in 
sustaining the opposition. 


" It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be annulled, avoided, 
and reversed, the opposition rejected, and that the opposing 
creditor pay the costs in both courts. 
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PARGOUD US. GRIFFING’S ADMINISTRATOR. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF OUACHITA, 
Payments must be imputed to the most onerous debt. So where A wag 
creditor of B, by an open account and a note, payments made after the 
note became due, should have been imputed to it, instead of the account, 


An opposition, and not a separate suit, is the proper mode of proceeding in 

litigating the claim of a creditor, who demands to be placed on the 
The plea of the general 
issue, on the part of the administrator, will let in all legal evidence 


tableau, filed by an administrator of an estate. 


_ touching the validity of the claim. 


The defendant filed a tableau of distribution, of the estate 
which he has administered. The plaintiff made opposition 
to. it, because he was not placed on it as.a creditor, for a 
balance due, on an account for two thousand two hundred. 
and twenty-nine dollars and sixty-nine cents, with interest, 
and for the further sum of one thousand: four hundred and 
eighty-five dollars and fifteen cents, the amount of a note of 
the deceased, which he holds. He also opposes the allow- 
ance of the sum of eight hundred and sixty-five dollars, to 
one J. H. Guise, in the name of J. Griffing, as not being due, 
and as not belonging to said Guise. He also claims seven 
dollars, due on account. He prays judgment for his- 


‘demand, and the rejection of Guise’s claim. 


The defendant pleaded a general denial, and that ‘the sum 
of three hundred and sixty dollars had been paid to the 
plaintiff. He further denies the right of the plaintiff, to in- 
terfere in the allowance of other claims; and further, that 
this is not the proper suit in which to liquidate a claim, but 
that an action for that purpose, should have been instituted. 
He prays that the plaintiff’s opposition be dismissed. 

Upon these pleadings and issues, the cause was tried 
before the court. 
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The judge of probates, on hearing the evidence, sustained Wesrsrn Dist. 


the opposition throughout, and amended the tableau accord- 
ingly. From this judgment the administrator, as defendant, 


appealed. 


October, 1836. 


PARGOUD 
v8. 
GRIFFING’S 


ADMINISTRATOR, 


Hyams, for the plaintiff and opponent, contended that this 
was the proper mode of proceeding to litigate the claims set 
up by the opponent, which are proved, and should be allowed. 

2. In a concurso of creditors and claimants of an estate, 
they are all plaintiffs and defendants, and can litigate with 
each other, contradictorily. Saul vs. His Creditors, 7 


Martin, N. S., 433, 447. Ibid., 131. 


M‘Guire, contra. 


Bullard, J., delivered the opinion of the court. 

The appellee opposed the tableau filed by the administra- 
tors, on the ground, principally, that he had not been placed 
on it as a creditor for about two thousand dollars, balance of 
accounts, and for fourteen hundred and eighty-five dollars 
and fifteen cents, by note, with interest at ten per cent., dated 
7th September, 1831. The administrator put in an answer, 
containing the general denial, and he is appellant from a 
judgment by which the opposition was sustained. 

The evidence makes it clear, that while the note which 
bore interest at ten per cent. was due, Pargoud received 
about eleven hundred dollars, the proceeds of cotton of the. 
deceased, sold in New-Orleans. That amount ought to have 
been imputed to the note, which was not only the most onerous 
but was in fact the only debt due at that time. That sum, 
together with the payments made by the representatives of the 
estate, since the death of the debtor, as shown in the record, 
nearly extinguished the note of the 7th September, 1831. 

But the opponent credited the open account with the 
proceeds of the cotton. This we think he could not do, and 
that the court erred in sustaining his pretensions. 

It only remains to inquire, whether the opponent has 
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Western Dist. the deceased was a retailer, and purchased his stock princi- 
October, 1836. pally of the opponent. One witness swears to the delivery 

of the goods, except what were charged in December, when 

enmrixe’s he was in New-Orleans. The charge for that month was 
g 

ADMINISTRATOR. only seventy-five cents. De minimis non curat lex. This 

Se payor evidence satisfied the court below. 

rate suit, is the ; - 3 ini in di : 

piaet tude ot The court below did not err, in our opinion, in disregarding 

Eipwing™ the in the exception as to the mode of proceeding in the shape of 
1 n: 


ane m. an opposition, instead of instituting a separate suit, the 
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tor who demands 
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by an adminis- 
trator of an es- 
tate. The plea 
of the eg 
issue on 

of the ret ao 
trator, will let 
in all legal evi- 
dence touching 


administrator having pleaded the general issue, and the 
evidence was properly admitted. 


It is, therefore, ordered, adjudged and decreed, that the 
art judgment of the Court of Probates be avoided and reversed; 
and proceeding to render such judgment, as ought in our 
opinion to have been given below, it is further adjudged and 


- validity of decreed, that the opponent be placed on the tableau as a 
e claim. 





simple creditor, for the sum of three thousand three hundred 
and forty dollars and twenty-three cents, to be paid in due 
course of administration, with interest at five per cent., if 
there be sufficient funds to authorize it ; that his opposition, 
so far as relates to the note of the 7th September, 1831, be 
rejected, and the note cancelled, that the claim of the estate 
of Jeremiah Griffing be disallowed and rejected, and that the 
tableau, as thus amended, be homologated; the costs of the 
Court of Probates to be paid by the estate, and those of the 
appeal by the appellee. 


Hyams, for the plaintiff, suggested an error in the judg- 
ment, which was corrected, as follows: 


Bullard, J,, delivered the opinion of the court. 

We are satisfied, on the re-hearing in this case, that the 
judgment first pronounced was erroneous, in rejecting in toto 
the claim of the opponent for the note of the deceased ; that 
the judgment is therefore set aside, and the following 
pronounced in lieu of it: 
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inci- It is, therefore, ordered, adjudged and decreed, that the Wrsrenx Disr. 
very "judgment of the Court of Probates be avoided and reversed ; October, 1856. 
Then and proceeding to render such judgment, as ought in our = ~uerer 
was opinion to have been given below, it is further adjudged and oni 
This decreed, that the opponent be placed. on the tableau asa 

simple creditor for the sum of three thousand three hundred 
ling and forty dollars and twenty-three cents, to be paid in due 
e of course of administration, with interest at five per cent., if 
the there be sufficient funds to authorize it; that he be further 
the put down as creditor for a balance on the note of the 7th 


September, 1831, of two hundred and thirty-six dollars and 
sixty-five cents, with interest at ten per cent., from July 20th, 
the 1833; that the claim of the estate of Jeremiah Griffing be 
ed ; disallowed and rejected, and that the tableau, as thus 
our amended, be homologated ; the costs of the Court of Probates 
ind  .to be paid by the estate, and those of the appeal by the 
sa appellee. 
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he 
APPEAL FROM THE COURT OF THE SIXTH JUPICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 
| 
Where. a lessee is sued for the rent, and has been in'the undisturbed 
possession of the premises under a lease, he cannot contest the lessor’s 
title. 
e So a lessee cannot avail himself of the purchase of the leased premises 
‘0 from other claimants. He entered as the lessor’s tenant, and his posses- 
ul sion is that of the lessor, which he cannot change as to any part of the 
g premises by the purchase of adverse titles. 


The court will correct an error in the finding of the jury, as to the amount 


or sum found, when it can do so and not remand the case. 


















360 





Western Dist. 
October , 1856. 


TIPPET 
vs. 
JETT. 





CASES IN THE SUPREME COURT 


This is an action instituted on a claim for rent. The 
plaintiff alleges that the defendant (J. M. Jett) is indebted 
to her, in the sum of eight hundred dollars, due for the rent 
of a tract of land, from the 10th of March, 1830, up to the- 
time of bringing suit, 21st October, 1833. 

The defendant pleaded a general denial, and averred that 
the plaintiff was without title to the land for which she 
claims rent. That her title is null, because she claimg 
in virtue of a ptobate sale, which was made without legal 
authority. . 

The defendant further avers, that as administrator of the 
succession of Tabitha Jett, to which this land then belonged, 
he rendered an account of rénts to the Court of Probates, and 
also, the nett proceeds of the crop of 1830. 

He further shows, that the plaintiff is one of the heirs of 
said succession, and is entitled as such to one fourth of it; but 
he held this same land as administrator, under the order and 
appointment of the Court of Probates, up to 1832. 

He further avers, that he has become the owner of the 
portions of several of the heirs of Mrs. Jett, deceased, by pur- 
chase of the land in question, and sets up title to one half 
thereof. That the plaintiffis, in fact, indebted to him, both 
as administrator, and since he became owner, in the sum of 
two thousand dollars, for which he demands judgment in 
reconvention. 

Upon these pleadings and issues, the cause was submitted 
for trial, before a jury. 3 

The plaintiff produced in evidence, the act under which - 
she purchased the leased premises, at the probate sale of 
Mrs. Jett’s succession. 

Spurlock, witness for plaintiff, sworn, says, he had a 
conversation with the defendant, about the rent, and the 
latter offered to pay two hundred dollars for the land, per 
annum, if the plaintiff would withdraw a former suit, for rent 
then due. This was done, and the defendant afterwards re- 
fused. He made four crops after the probate sale, in 
1830-31-32 and 33. He left the place in the spring of 1834, 
and Mrs. Tippet (the plaintiff) has had possession since. That 
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defendant promised to pay rent, at two hundred dollars per 
year, from the time he went there, until he removed from 
the place in 1834. 

Another witness says, the defendant gathered the crop 
of 1833. 

The defendant offered evidence to show title in himself, to 
a part of the leased premises, and that the plaintiff had no 
right or title. 

On hearing all the testimony, and the arguments of 
counsel, the jury returned a verdict for the plaintiff, for the 
sua claimed. From judgment rendered thereon, the 
defendant appealed. 


Flint, for the plaintiff, explained the case. He argued to 
show, that the evidence established the plaintiff’s claim for 
the entire amount of rent, due for the use of the land in ques- 
tion, during four years, at two hundred dollars per year. 

2. The plaintiff showed title, and that the defendant was 
her lessee. The rent which is charged and claimed, is but 
a fair compensation for the value of the property leased. 


Winn, for the defendant, urged that the latter was the 
owner of one undivided half of the rented premises. The 
claim for rent cannot, therefore, be sustained. 

-2, The defendant had a right to set up title to the land, in 
an action for rent. If he is the owner of the land he is not 
bound to pay rent. 

3. The plaintiff held this very land, as lessee for two years, 
while it was part of Mrs. T. Jett’s succession. She has con- 
tinued to hold and possess the premises in the same way, 
without any new agreement for a new lease, and must still 
hold, subject to the same conditions to pay rent. Her silence 
shows an assent to the same terms, &c. Louisiana Code, 
1811, 2658. 


Martin, J., delivered the opinion of the court. | 

The plaintiff claims four years rent of a plantation, at the 
rate of two hundred dollars per year. The defendant 
46 
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Where a les- 
see is sued for 
the rent, and has 
been in the un- 
disturbed _ pos- 
session of the 
premises under 
a lease, he can- 
not contest the 
lessor’s title. 


So, a lessee 
eannotavailhim- 
self of the pur- 
chase of the lea- 
sed premises 
from other clai- 
mants: he en- 
tered as the les- 
sor’s tenant, and 
his possession is 
that of the les- 
sor, which he 
cannot change as 
to any part of 
the premises, by 
the purchase of 
adverse titles, 


The court will 
correct an error 
in the finding of 
the jury, as to 
the amount or 
sum found, when 
it can do so, and 
not remand the 


case. 





CASES IN THE SUPREME COURT 


pleaded the general issue, denied the plaintiff’s title to the 
leased premises, and avers himself to be the owner, by 
purchase, from several part owners, of the plantation in 
question. 

There was a verdict in favor of the plaintiff for the sum 
demanded, without prejudice to the defendant’s rights, as 
claimed and set forth in his answer. 

The lease was proved, and the occupation of the leased 
premises by the defendant, during three years. He cannot 
contest the plaintiff’s title, as he had the undisturbed posses- 
sion of the premises, under a lease from her. Neither can he 
avail himself of the alleged purchases, from other claimants 
or owners; as he entered on the land as the plaintiff’s 
tenant, his possession was hers, and he could not change it, 
as to any part of the premises, by the purchase of adverse 
titles. 

The plaintiff is, perhaps, entitled to the rent or crop, for 
the year 1833, but as it was not due, at the inception of the 
suit, it cannot be recovered in this action, and the rights of 
the plaintiff in regard to it, must be reserved. 

It has appeared to us better to correct the error into which 
the jury has fallen, than to occasion delay and expense by 
remanding the case. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; and proceeding to give such judgment, as in our 
opinion ought to have been given in the court below, it is 
ordered, adjudged and decreed, that the plaintiff recover from 
the defendant, the sum of six hundred dollars, without pre- 
judice to the claims set up by the defendant, in his answer, 
with the costs in the District Court, and that she pay those 
of the appeal. 
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RHODES & PETERS vs. BEAMAN & WATERS. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
OF THE FIFTH PRESIDING. 


The article 1979 of the Louisiana Code, declaring contracts fraudulent as 
to creditors, which are made with the knowledge of the obligee, that the 
obligor was in failing and insolvent circumstances, and when they give 

_the former an advaritage over other creditors, merely establishes a 
presumption against such contract. But it does not exclude other 
evidence of fraud, or control the principle that every contract may be the 
object of the revocatory action which is made in fraud, of the rights of 
creditors. 

Where a party is interrogated on oath, to state what he gave for the 
purchase of a certain stock of goods; how much he paid in cash, and to 
whom; and to state all about it, he cannot avail himself of the 
plea of newly discovered evidence, with a view to prove payment 
on a second trial; as he might have proved it in his answers to the 
interrogatories. 

A defendant cannot obtain a new trial, on the ground that'he could prove 
a particular transaction, or contract, by witnesses, which would make it 
appear different from the written contract itself. 

A new trial will not be granted on the ground of newly discovered evidence, 
when all the facts which are expected to be proved on the second trial, 


must have been within the knowledge of the parties on the first. 


This is an action to rescind the sale and recover the value 
of certain property, as having been made in fraud of creditors. 

The plaintiffs allege they are creditors of the firm of E. M. 
Lowe & Co., in the sum of two thousand two hundred and 
fifteen dollars, with interest, and that said firm have failed to 
pay said debt, and being in insolvent circumstances in 1831, 
one of the partners in the name of the firm, sold and delivered 
to C. Beaman, all their stock of goods, without appraisement 
or inventory, for the price of three thousand dollars, when 
they were worth six or seven thousand dollars, which 
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Wesrenx Disr. sale they allege was fraudulent and void, and ought to be 
October, 1836. rescinded. 
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They further a that this sale was made to benefit 
one set of creditors, to the injury of others, and amongst the 
former who. were paid by said sale, was one W. Waters; — 
that the sale was made under color to said Beaman, for the 
benefit of Waters, who was a creditor of the firm to a consi- 
derable amount ; that the sale purported.to be made for cash, 
when in truth, the consideration was debts due by the 
firm of Lowe & Co; that so far as Beaman was interested, 
although the sale was made to him in the first instance, he 
had become a creditor of the firm. They further allege that 
Waters has since sold said stock of goods, and by reason of 
the premises, both him and Beaman have become liable for 
their value. They pray that said sale be cancelled, and that 
they have judgment in solido against them for the amount of 
their claim. 

Interrogatories were propounded to the defendants, on 
oath, touching the purchase of said goods. 

Other creditérs were allowed to intervene, and join the 
plaintiffs against the defendants. 

The defendants pleaded the general issue. 

Beaman, one of the defendants, being interrogated: First, 
If he had made the purchase of goods from Lowe & Co.? 
says he did for the sum of three thousand dollars. 

Second, If he was a creditor of Lowe & Co. at the time of 
the sale; to what amount and in what manner? Says he 
was never a creditor. 

Third, If not a creditor, did you or not make the purchase 
as agent of Wm. Waters and other creditors, believing at the 
time that Lowe & Co. were insolvent; and that Waters and 
others were to be paid from said sale? Answers he did not 
make the purchase as agent for Waters, or any other person ; 
that he knew nothing of the circumstances of Lowe & Co., 
and had no right to believe them insolvent; that at the 
time, they owed Dr. Hale five hundred dollars, which he 
became responsible for, on their account. 
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Fourth, If he had any personal interest in said purchase ? Wesrenn Dist. 
ag (October, 1836. 


How much money did you pay? to whom and by whom w 


it advanced ? says he had a personal interest in the purchase ; REOBES BT Ati 
at first he had no expectation of purchasing, and would not puaMaN ‘eam 


have done so if Waters had not agreed to advance the funds ; 
still owes Waters, and has bound himself to pay Dr. Hale. 
Fifth, Asked if he knew the creditors who were to be paid 
from said sale, and the amount of their claims? Answers, 
that he understood Lowe & Co. owed Waters something, 
which would be retained out of the sale; has no direct 


knowledge of it; agreed to pay Hale as above stated ; 


knows nothing of other creditors at the time. 

Siath, Asked if he did not leave Waters in possession of 
the goods; and if the latter did not become the owner of 
them, andin what manner? Answers, No; that he employed 
aman who took possession for him, and several days after 
he told Waters that he was apprehensive he could not raise 
so much, and that he (Waters,) might have half of the 
goods, which he agreed to. 

Seventh, Asked if he and Waters did not intend to evade 
the law, by having the sale made to him, instead of Waters; - 
thereby securing the claim of the latter indirectly ? Says, No. 

Eighth, Was not the sale made for much less than the 
value of the goods, and to secure some advantage, and whom 
was it to secure? Says he considered the purchase a good 


' one at the time, and that the goods were worth more than 
‘he gave, or he would not have purchased. The purchase 


was not made to secure the advantage of any one, but 
exclusively on speculation. 

Ninth, Asked what interest he had; what had Waters, 
or both of you, either jointly or severally in said purchase ; 
how and in what manner were the goods to be paid for; 
what claims against the firm of Lowe & Co. were paid as a 
consideration for said purchase by you, or eithet of you, 
jointly or severally, and in what manner? Answers that this 
interrogatory had been answered fully already in his former 
answers. ; 
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The other testimony showed that Lowe & Co. were in 
insolvent circumstances at the time of the sale to Beaman, 
and that they failed soon after; that Waters was a credi- 
tor,.and got his debt paid by the sale of the goods, and said 
he gave three thousand dollars for them. It further appeared 
that Beaman paid no money, although the act of sale to him 
Was made on its face for cash. There was other testimony 
to this point. The goods were inventoried at five thousand 
one hundred dollars, and sold by Beaman and Waters soon 
after this purchase, for four thousand nine hundred dollars, 

The jury returned a verdict that the sale be rescinded; 
and that the plaintiffs and intervenors recover from Wm, 
Waters and Carter Beaman, the sum of four thousand nine 
hundred and thirty-two dollars, to be divided amongst all the 
creditors of Lowe & Co. 

The defendants moved for a new trial, on the ground of 
newly discovered evidence since the trial. 

The nature of this evidence as set forth in the affidavits, 
is fully stated in the opinion of the court. 

From judgment rendered confirming the verdict, the 
defendants appealed. 


Dunbar and Barbour, for the plaintiffs. 

1. This is an action to set aside a sale made by Lowe & 
Co. to the defendants, in fraud of the plaintiffs as creditors of 
the firm of Lowe & Co. The law gives to creditors an 
action to annul any contract made in fraud of their rights. 
Louisiana Code, 1965, et seq. and 1979. 

2. The evidence in this case shows conclusively that there 
was fraud and collusion, on the part of Beaman & Waters, 
to obtain an advantage in favor of Waters, as a creditor of 
Lowe & Co., and secure his debt in preference to the other 
creditors. The jury has found this fraud, and by their 
verdict annulled the sale, in favor of the plaintiffs. This 
verdict and the judgment thereon, must stand. It is based 
on law and conclusive evidence. 8 Louisiana Reports, 168. 
10 Martin, 605. 
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3. It was incumbent on the party averring, that the sale Wxsrzny Disr. 


was bond fide, and for a price certain, to show it. They 
should have shown what was the consideration, and the 
price or money actually paid ; to whom and by whom paid. 
This they have not done, although every opportunity was 


afforded them. Beaman in his answers to interrogatories, — 
might have stated it fully, as he was expressly interrogated 


to this point. 


Judge Boyce, for the defendants, contended that the sale 
to Beaman was a fair and bond fide one. He was no credi- 


October, 1836. 


RHODES ET AL, 


vs. 
BEAMAN ET AL. | 


tor of Lowe & Co. The act of sale expresses on its face a» 


price, as the consideration which is good and lawful, and 
that the sum of three thousand dollars for which it was 
made, was paid in cash. The answers of Beaman supports 
this sale, and negatives all fraud and collusion. 

2. Beaman was in no way connected with Waters in this 
purchase. He did not buy the goods as agent of Waters; 
nor was he endeavoring to procure indirectly for Waters, 
what he could not get directly. He was himself no creditor 
of the seller. His answers fully show this; and no direct 
evidence or circumstances from which presumptions of any 
weight can be drawn, has been produced to contradict these 
answers. 

3. If Beaman then is to be believed, he bought the goods 
for himself; was not a creditor and did not know of the 
seller’s insolvency. His contract was fair, and should be 
protected in law. Louisiana Code, 1981. 

4, It is not necessary that a sale under article 1981, 
should be for cash. It may be made for a draft, or any 
other mode of payment in the course of business. And no 
expectation which Waters, or any other creditor might have 
of being paid out of the price, or any conduct of theirs could 


‘invalidate the contract. See case of M‘Manus’s Syndic vs. 


Jewett. 9 Louisiana Reports, 170. 
5. Even under these circumstances, if the value of the 
property exceeded by one fifth the price given for it, the 


~» 
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bound to restore the price. Louisiana Code, 1976. 





Winn, also, for defendants, suggested that the charge of 
the judge @ quo, was erroneous, in laying down the rule; that 
“if the circumstances in which Beaman stood at the time of 
the sale, were such as to induce a prudent man to make 
further inquiry, as to the insolvency of Lowe & Co., the jury 
might presume, and find that he had notice,” &c. This 4} 
charge clearly directs the jury to regard as disproved, the 
positive answer of Beaman to interrogatories, that he had no A 
knowledge of their insolvency at the time of the sale. 

2. This charge further directs. the jury to disregard the 
positive declaration of Beaman, made on oath, upon evidence 
of the slightest character ; mere presumptions which should 
not weigh a feather in the scale, and upon such evidence as 
is unknown to the law. Louisiana Code, 1976. 

3. The verdict of the jury is clearly contrary to the 
evidence, as shown by Beaman’s answers, which form a con- 
trolling feature in this case. The sale must be shown to 
have been made to a creditor, and with the view to give him 
an unjust pfeference, before it can be annulled as fraudulent 
with respect to other creditors. 6 Louisiana Reports, 538. * 

4. The burthen of proof of fraud, or knowledge of the 
insolvency of the vendor in the vendee, at the time of sale, 
devolves on the plaintiffs, which they are bound to show 
by positive evidence. This is not done here. 4 Louisiana 
Reports, 253. 


a 


Bullard, J., delivered the opinion of the court. 


This is an action to annul a sale made by the debtors of 
the plaintiffs, and intervenors, to the defendants, or one of 
them acting for both, of a stock of goods, which contract is 
alleged to be in fraud of their rights. The case was sub- 
mitted to a jury, whose verdict was in favor of the plaintiffs, 
and being followed by a judgment annulling the contract, 
and condemning the defendants to pay the value of the 
goods, the latter appealed. 
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Questions, such as this.case presents, are so peculiarly of Wisreax Disr. 
the province of juries, that this court will not disturb a _r#eder, 1836. 
verdict, unless manifestly without or against evidence, when xuonss eran. 
the trial has been fairly conducted, and the jury does not yeinix er an 
appear to have been misguided by an erroneous exposition of 


the law. 


Much reliance has been placed by the counsel for the PP Pla pon 
appellants, on article 1979, of the Code, which declares that jsiana Code, de- 
every contract shall be deemed to have been made in fraud of ae an 
creditors, when the obligee knew that the obligor was in creditors which 
insolvent circumstances, and when such contract gives to the ‘Shewteies 


the obligee, if he be a creditor, any advantage over other tact the ‘chliges 


creditors: It is contended that the defendant, Beaman, was was in failing 
i ° and _ifisolvent 
not a creditor, and that he is not shown to have had a know- circumstances, 


ledge of the failing circumstances of the vendors, We ave ee oe 


consider this article as merely establishing a presumption advantage. = 

ake ag ver other credit- 
against the contract, whenever it is first shown, that the pane es 
obligee knew of the discomfiture of the obligor, and when peice wR 
being a creditor he gains an advantage over other creditors. —. — 
But it does not exclude other evidence of fraud and collu- exclude other e- 


sion, and does not control the broad principle established by Yitenceoffraud, 


the Code, that every contract may be an object of the revo- ee seadien 
catory action, which was made in fraud of the rights of may’ be the ob- 
ject of the revo- 


creditors. catory action, 
The evidence in the record is sufficient, in our opinion, to which is made in 
fraud of the 


justify the jury in finding that the two defendants were con- rights of eredit- 
cerned in the transaction, from the beginning, and that no °~ 
such contract was in reality ever entered into, as would 
appear to have been evidenced by the written bill of sale, set 
up in the defence, and that the sum of three thousand 
dollars therein recited, was in fact never paid. It is not 
necessary to inquire on which party the law imposed the 
burthen of proof. The evidence in the record is quite satis- 
factory, that the bill of sale was simulated, and that the 
contract, whatever it may have been, was not such as by 
the written evidence adduced, it purported to be. 
The charge of the court, to the jury on the trial, was 
excepted to, and our attention has been called to the bill of 
47 
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consider it fair, and even favorable to the defendants. The 






under the decisions of the Supreme Court, I feel bound to 
say, that it was and is necessary to charge him. Is that fact 
proved? You will decide on all the evidence. On this I would 
lay down this rule; if the circumstances in which Beaman 
stood at the time of the sale, were such as to induce a 
prudent man to make further inquiry as to the insolvency of. 
Lowe & Co., you may presume and find he had notice.” 
The whole of this clause taken together, presented the 
question fairly to the jury, although the latter part of it has 
the appearance of laying down the rule too’ broadly. But in 
what position does the evidence place the defendant? He 
appears to have been acting for or jointly with an avowed 
creditor of Lowe & Co., and seeking to avail himself of the 
advantages of a contract, different from the one-alleged, and 
the effect of which, was to secure payment to at least two 
creditors of Lowe & Co., and manifestly to the prejudice of 
the plaintiffs. All these circumstances were left to the jury 
to decide upon the fairness of the transaction. 

It is, lastly, urged by the defendants’ counsel, that the 
court erred in refusing to grant a new trial, on the ground of 
newly discovered evidence. Both the defendants filed affi- 
davits. That of the defendant, Beaman, sets forth, substan- 
tially, that he can prove by W. H. Kitchen, that Lowe & Co, 
offered to sell the stock of goods in question, to several | 
persons, and especially to Kitchen, eight or ten days before 
the purchase, for three thousand five hundred dollars, which 
was refused by him after examining the goods. That he 
can prove by Z. Dowty, the payment of the money to Lowe 
& Co., He further states, that when he answered the inter- 
rogatories, he had not paid Dr. Hale, but that he has since 
paid him, in compliance with his obligation; and that the 
payment was made before the trial of the case. That he 
had paid W. Waters, his co-defendant, before the institution 
of this suit, one thousand dollars, in part payment of the cash 
advanced by him, to enable the affiant to make the purchase. 
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With respect to the testimony of Mr. Kitchen, we think it Wssrenx Dist. 
would avail the defendant nothing, even if admitted, and as “e#o4er, 1856. 
to the payment, he had an opportunity of proving that, by nuovzseraz. 
answering the interrogatories propounded to him, touching ys,.9a~ erat 
the payment of the price set forth in the bill of sale. That Where a pare - 
part of the fourth interrogatory, in which he is called on to ‘Y,'s interroga- 


ted on oath, to- | 


say, “how much money he had paid in cash, and to whom it state what he 
eae ‘ : gave for the pur- 
was paid,” is not answered at all. The affidavit of Dowty, chase of a cer- 


by whom the defendant expects to prove the payment of the ee 


money to Lowe & Co., is also in the record, and he is silent mage he yy re 
‘ ; . cash, an oO 

as to any payment of money by Beaman, to his vendors. whom, and to 
The defendant, Waters, makes oath that W. H. Kitchen, %¢2!! about it, 


é : ‘ : he cannot avail 

the same witness mentioned above, is material and important, himself of the 
‘ : . plea of newly 

on the same ground as stated in the affidavit of his co-de- discovered evi- 


fendant. He states that he was unavoidably absent at the on aie 


time of the trial, and he gives an account of the transaction, i es pl 
from which it would appear that he suggested to Beaman he might have 


the idea of making the purchase, and that he afterwards Loo Sigh _ 


became interested, and secured a debt due to him by Lowe interrogatories. 


& Co. He does not state by wnat witnesses he could prove § Se 


these facts on a new trial, and if he had, such evidence would — ae yg Ne > 
be wholly inconsistent with the terms of the bill of sale. could prove a 


All the facts which the parties allege, they expect to gig 


prove on the new trial, except what relates to the offer of ast by wines: 


Lowe & Co., to sell to Kitchen and others, which we consi- make it ap 
. 7 «25 ° ifferent from 
der immaterial, must have been within their personal know- the written con- 


ledge before the first trial; and this court held,.in the case "*t itself. 


4 ; as A trial 
of Smith vs. Crawford, that in such case, an application for a willastboquead: 
new trial ought*not to be granted. 10 Martin, 81. - ee 


It is assigned as error apparent, on the record, that the vered evidence. 
en PP 4 " ‘ when all the 


_ Judgment does not conform to the verdict. The verdict is in facts which are 


favor of the plaintiffs and intervenors, and that they recover pm ey ag = 


the sum of four thousand nine hundred and thirty-two dollars second trial must 
: 3 ee ; ave been within 

and thirty-six cents, to be divided among all the creditors of the knowledge 

Lowe & Co. The judgment is, that the verdict of the jury, % ,,the partes 

and the law and evidence being in favor of the plaintiffs and 

intervenors, it is ordered, adjudged and decreed, that the 


plaintiffs recover said amount. It appears to us that there is 
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CHEW ET AL. 
v8. 


FLINT, CURATOR. 
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no substantial discrepancy. The intervenors became parties 
plaintiff, and joined the original plaintiffs in the pursuit of 
their rights. — 

It is, therefore, ordered, adjudged and decreed, that the 
jadgment of the District Court be affirmed with costs. 


CHEW ET AL US. FLINT, CURATOR. 
APPEAI. FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES, 


Whenever any change is made in a judgment of the Supreme Court, before 
it becomes final, even in correcting its phraseology, either of the parties 
have three judicial days within which to present a petition for a 
re-hearing. 

After a change or correction is made in a judgment, not already final, it 
does not become so until the lapse of three judicial days afterwards, and 


until then no mandate can issue. 


This case was before the court at the October term, 1834, 
7 Louisiana Reports, 395. 

When the mandate was sent down to the Court of Probates, 
the defendant made opposition to its being entered as the 
judgment of the court, on the following grounds : 

First. The judgment of the Supreme Court, as set forth in 
said mandate, is not final, because a motion for a re-hearing 
was regularly filed by the defendant within the three days 
prescribed by law, which has not been acted on by the 
Supreme Court. 

Second. The judgment of the Supreme Court, as set forth 
in the mandate, is not legal and valid, another and a differ- 
ent judgment having been regularly rendered by said court, 
and entered on its records, prior in date to the one set forth 
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in the mandate, which said first judgment has never been Wesrean Dist. 


legally or properly altered, and it is the only legal an 


d valid October, 1836. 


judgment ever rendered by the Supreme Court in the cause. cue wear. 
The defendant and opponent then prays, that said p09, cunaron. 


mandate be rejected and not acted on by the court. 

The plaintiff ’s counsel denied the right of the defendant 
to file a petition, as three judicial days had elapsed from the 
time judgment was first rendered and the adjournment of 


the court ; that the judgment was final and should be carried . 


into execution. 
The probate judge was of opinion, that by the alteration 


or correction made in the judgment, it only dated from that - 


time ; and the court having adjourned that day, it was not 
final, and that the petition for a re-hearing was in time. 
From judgment, rejecting the mandate, the plaintiffs 
appealed. 


Winn, for the plaintiffs. 


Dunbar and Flint, contra. 


Martin, J. delivered the opinion of the court. 


This is a case of a mandate issued by the clerk of this 
court, and sent to be entered as the judgment of the Court 
of Probates. 

The facts show, that judgment was rendered é in this court 
against the defendant, as curator of an estate, on the 20th of 
October, 1834, and that a trifling amendment was made 
thereto, on the application of the adverse party, on the 23d 
of the same month. Court having adjourned soon after- 
wards, this was the third and last judicial day after the 
rendition of the judgment. On the 24th of October, and 
the day after the adjournment of the court, the defendant 
filed with the clerk his petition for a re-hearing. Notwith- 


standing this, the opposite party obtained from the, clerk a Wheneverany 


mandate for the execution of the judgment. 
The curator resisted the mandate, and made a successful 


change 


ina 
the 


is made 
Judgment of of 


Court, before it 


opposition to the execution of the judgment, on the ground becomes _ final, 
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Wusrsax Disr. that it was not final, three judicial days not having elapsed 
October; 1836. since its rendition. From the judgment of the Court of 
smrz _Probates, sustaining this opposition, the plaintiffs have 


vs, 
GORTON. ap pe al ed. 
even in correct- It appears to us, that the Court of Probates correctly 
ing its phraseo- : : . : ‘ 
logy, either of Tefused its aid to the execution of the judgment of this court, 


the parties have : 

three jadicial under the circumstances of the case. ‘ 
days ___ within Whenever any, even the least change, is made in a 
which to present , : . ° 

a petition for a judgment of this court, either of the parties thereto has the 


groan privilege, until three judicial days have elapsed since the 
eracnan: i aor pe 
or correction is alteration was made, to show, by a petition for a re-hearing, - 


rn ina jnds- that he is injured thereby. Until the expiration of these 


dy final, it does three judicial days the judgment does not become final, 
until the lapse of The mandate, in this case, was consequently, prematurely 


three judicial . 

days afterwards, issued. 

nc gama 

mandate can is- . 

sue. It is, therefore, ordered, adjudged and decreed, that the 


judgment of the Probate Court be affirmed, with costs. » 


1 
2 


SMITH US. GORTON. 


APPEAL FROM THE, COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
‘ JUDGE OF THE FIFTH PRESIDING. 

Where a person, nota party to a bill or note, endorses his name on the back 

of it, he is presumed to have done so as a surety, and not as an endorser. 
If a party endorsing his name on a note or bill, supposed he was binding 

himself as an endorser and not as a surety, it is an error of law, which 

will not avail him, when he is not led into it by the other party. 

This suit is instituted against the defendant, as surety on 
the following promissory note : 


ip “$307 43. On or before the first day of August next, I 
promise to pay Mr. Ralph Smith, or order,:the sum of three 
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hundred and seven dollars and forty-three cents, for value Wasren~ Disr. 
received, in merchandise, with ten per cent, interest, per October, 1836. 


annum, from the date, if not punctually paid. 
“LEWIS GORTON.” 
(Endorsed) “Georee Gorton.” 
« Alexandria, February 27, 1830.” 


The plaintiff alleges that the drawer of the note, is insol- 
vent, and that the defendant, George Gorton, signed said 
note as surety, and is liable to pay the same, wherefore he 
prays for judgment accordingly. 

The defendant denied the allegations in the petition, and 
required strict proof thereof. He further averred, that an 
extension of time was allowed the maker of the note sued on, 
without his knowledge, and that he is not liable as surety, 
and has had no legal notice of non-payment, &c. 

The defendant’s counsel offered the deposition of Lewis 
Gorton, taken by commission, as evidence to show that the 
defendant signed his name on the back of the note, as en- 
dorser and not as surety, to which the plaintiff’s counsel ob- 
jected, because the witness whose testimony was offered, was 
the drawer of the note sued on, and incompetent to testify, 
which objection was sustained by the court, and a bill of ex- . 
ceptions taken. The testimony was excluded. _ 

Evidence of the insolvency of the drawer was produced ; 
but the district jndge considering the defendant bound as 
surety, gave judgment for the amount of the note. The 
defendant appealed. 


Winn, for the plaintiff. 


1. This case involves the question, whether the defendant 
ea as surety or endorser. He is sued in the former 
capacity, and his plea of want of demand and protest, cannot 
avail him as in a case of endorsement. 3 Martin, M. S., 659. 

2. The maker of a note is an incompetent witness, to 
testify in a suit of the holder or payee against the surety, or 
to testify in favor of an endorser. The deposition of Lewis 
Gorton, the drawer, was therefore properly rejected. 
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Wrsrerx Diss. Judge Boyce, for defendant. 

October, 1836. 1, This case differs from the one cited by the plaintift’s 
surra counsel. The court will look beyond the face of the paper, 
cowrox, to ascertain the intention and liability of a party to a written 
contract. The evidence shows that the defendant refused 

to become surety, but endorsed the note, and expected only 

to be bound as. such, on receiving notice of demand, and 

failure of the principal to pay. This has not been given. 

2. The decision in the third new series, should be revised, 

It is evidently erroneous ; even if it applied to this case, it ig 
not law, for it measures all the responsibilities of the parties, 


by the same rule. 






Bullard, J., delivered the opinion of the court. 


Where a per ‘This case cannot be distinguished from that of Guidry 9, 


peed ce Vives, 3 Martin, N. S. 659, and does not differ materially 


endorses his from that of Cooly vs. Lawrence, previously decided, 4 Martin, 


back of te he i he i is ; 639. We consider it now well settled, that when a person 


oneet co 2 not a party to a bill or note, puts his name upon it, he is pre- 


a surety, and not sumed to have done so as surety. 
as an endorser. . 
The defendant admits that he endorsed the note in 
question, which was made payable to the plaintiff’s order; 
but his counsel has endeavored to show, that his intention 
was to bind himself as endorser and not as surety, and 
therefore, was entitled to notice of demand on the maker, and 


If a party, en- BOD-payment. 


oe WEE We have not thought it necessary to inquire whether 
onan 
supposed he was Lewis Gorton, the drawer of the note, was a competent 


po sy em witness, because his testimony taken on commission is before 


and not a8 & yg, and would not in our opinion, if admitted, sustain the 
surety, it is an 
error of law, defence. If the defendant supposed that he was binding 


Il not ,- * t 
van tin, when himself only as endorser, it was an error of law on his’part, 


he is not led into : i , 
it by the other and nothing shows that he was led into the error by the 


party. plaintiff. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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WARREN v8. HALL’S EXECUTOR. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES, 


A judgment obtained in another state; when it appears the party 
against whom it was rendered was never cited or served with process, 


and did not otherwise appear, is not to be deemed valid in this. 


Even when the record recites that the parties appeared by their 
attorneys in a suit in chancery in another state, the record and decree 
are insufficient evidence of the demand in this, when it is shown there 
were other parties; and when the decree expressly states, the defendant 
(who is a non-resident,) had wholly failed to enter his appearance 
agreeably to law and the rules of court, notwithstanding publication 
of notice to do so, and the complainant’s bills were, therefore, taken 
as confessed. 

This court is not prepared to say that a judgment rendered against the 

heirs for a debt of the ancestor, is conclusive upon the executor. 


This is an action founded on a judgment or decree of a 
Court of Chancery in the state of Kentucky, for the sum 
of one thousand five hundred and thirty-five dollars and 
fifty-two cents, rendered against the executor of John Hall, 
deceased, who was at the time exercising his functions in, 
and was a resident of Louisiana. : 

The plaintiff expressly alleges, that the succession of said 
Hall owes him the sum claimed, which is evidenced by a 
judgment of the Circuit Court of Scott County, Kentucky, 
and that the executor thereof has filed a tableau of distribu- 
tion in the Probate Court for the parish of Rapides, and has 
failed to place his claim on it as a debt due by the succession ; 
wherefore he makes opposition to the homologation of said 
tableau, and prays judgment amending it, and for the 
amount of his claim. 

The defendant pleaded a general denial, and averred, that 
the record and judgment produced as the basis of the 
48 
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Wesrern Dist. plaintiff’s claim, has not the force of the thing adjudged 
October, 1856. apainst the succession he administers. 


CASES IN THE SUPREME COURT 





He further showed, that the obligation on which the 


‘mane ax‘. judgment purports to be founded, was given by the deceased 


to the estate of his father, John Hall, senior, of whom he 
was heir at law; that this obligation cannot be enforced 
until a partition of the estate of John Hall, deceased, ig 
made, as one heir cannot be compelled to pay a balance to 
another, until a final settlement and partition is had. 

Upon these pleadings and “issues the parties went to 
trial. 

The record of the suit and decree in chancery was offered 
and received as evidence of the plaintiff’s demand, notwith- 
standing the defendant’s objections taken thereto, [t 
appeared that when the chancery suit was instituted in 
Kentucky, in 1828, John Hall; now deceased, was there, 
and served with a subpcena in chancery. He appeared by 
counsel, and filed an answer and cross bill. In 1829 the 
plaintiff filed an amended bill in chancery, and in which he 
alleges John Hall is a transient person, residing sometimes in 
Kentucky, and at others in Louisiana, and prays for an 
injunction against his co-defendant, M‘Gruder. The sub- 
poena in chancery was returned executed as to M‘Gruder ~ 
and Hall “not found.” In 1830 it was suggested, that John 
Hall died in Louisiana, and ordered by the court that “this 
cause abate as to him.” A bill of revivor was then filed, 
reviving the suit against Charles Mulhollan, executor of 
John Hall, deceased, &c., and it appearing to the satisfac- 
tion of the court that C. Mulhollan is no inhabitant of the 
state, (Kentucky,) and having failed to enter his appearance 
herein, agreeable to law and the rules of the court, ordered, 
that unless he appear here on or before the first day of the 
next term, and answer the complainant’s bill herein, the same 
shall be taken as confessed, &c. This order was advertised . 
according to the laws of Kentucky. The heirs of John Hall 
were made defendants, and residing in Kentucky, were 
served with process. ' 
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On the 10th June, 1831, the minutes of the court state: Wesrzuw Disr. 
«this day came the parties by their ¢ounsel, and by consent _ ter, 1886. 


the catise was submitted for a decree, &c.” 

« June 18, 1831.” “This day came, on the above cause, 
to be heard on the bill, amended bill, bill of revivor, answer 
of the guardian ad litem of J. Hall, junior, and the exhibits,” 


and the court rendered the following decree: It appearing 


to the satisfaction of the court that the order of publica- 
tion herein against the defendant, Mulhollan, as executor of 


‘John Hall, deceased, has been duly executed, and that 


although process has been served upon all of the defendants, 
they all, except John Hall, junior, as also said Mulhollan, 
executor as aforesaid, have wholly failed to enter their 
appearance herein, agreeably to law and the rules of this 
court; it is, therefore, ordered, adjudged and decreed, that 
said bills be taken for confessed, &c. Decree entered against 
executor for the sum claimed, to be paid out of any assets of 
the estate of John Hall, deceased, in his hands, &c. 

Upon this evidence the cause was mainly decided. 

The plaintiff had judgment for the amount of his claim 
against the executor, to be paid out of Hall’s estate. The 
executor appealed. 


Dunbar and Winn, for the plaintiff, contended, that the 
record and decree of the Chancery Court of Kentucky was 
conclusive evidence of the plaintiff’s demand, and the 
judgment of the Court of Probates was correct in receiving it 
as such. 

2. It is urged that it is not conclusive, because the 
executor of John Hall, deceased, was not served with 
process, and could not be, as he resided in this state. The 
proceeding in chancery appears to have been commenced 
before the death of Hall, and afterwards revived against his 


- executor. The decree states, and it is so entered on the record, 


that the parties appeared by their attorneys ; consequently the 
defendant was represented, and appeared by counsel. 

3. If the forms of law in Kentucky have been pur8ued, 
and counsel appeared for all the parties, the judgment or 


WARREN 


ve. 
HALL’s EX’R, 
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Wrserern Dist. decree obtained there against Hall’s executor, cannot be 
October, 1836. inquired into here, unless it be impeached as fraudulent, ke, 


HALL’S EX’2. 
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1 Starkie on Evidence, 215-16, and the notes. 

4, It is unnecessary that counsel should have appeared by | 
actually filing pleas, &c. It is sufficient, if it appears from 
the minutes of the court, that the party was represented by 
counsel. ‘The mode of pleading differs in the different states, 
and, in some cases, a plea is put in ore tenus. Starkie on 
Evidence, 215. 


Judge Boyce, for the defendant. 

1. The record and decree from Kentucky can have no 
effect here. It shows on its face, that John Hall, deceased, 
had first appeared and filed a cross bill, but that all proceed. 


- ings had been discontinued as to him, and this is an attempt 


to revive it against his executor, who never did appear, either 
in person or by counsel. 

2. The executor deriving his authority as such here, 
could not be sued in a foreign jurisdiction. But even if he 
could, he never was cited or appeared. It is admitted, and 
shown in the record, that the only notice ever given was 
publications in a newspaper in Kentucky, calling on him to 
appear and answer. This he never saw; and the first intel- 
ligence he had, was the record and decree now sued on. 

3. It is a universal rule, that a judgment rendered in 
another state must be considered as a foreign judgment, 
except as to the manner of proving it, and is only prima facie 
evidence of the debt. But this principle is predicated on the 
fact that the party was cited, had notice, or had actually 
appeared ; for it is expressly decided, that a judgment by 
attachment in another state, or a proceeding in rem, when the 
party is out of its jurisdiction, is not even prima facie evidence, 
Such a judgment or decree is per se of no effect. 13 Johnson, 
192, 205 et seq. 

4. Judgment was erroneously given for the plaintiff in this 
case, as there was no other evidence to support the demand, 
but ‘the decree of the Chancery Court of Kentucky. It 
ought, therefore, to be reversed. 
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Bullard, J., delivered the opinion of the court. » ’ Wesrerw Dist. 
The appellee in this case filed an opposition to the tableau Octaber, 1836. 


—_—_—_—_———_ 


of distribution presented by the defendant and appellant, as “ yannex 
executor of the last will of John Hall, deceased, on the 
ground that the executor had omitted to place him on the 
tableau as a creditor of the estate. The opposition filed, sets 
forth other grounds not necessary now to notice. He alleges 
that he is a creditor of the estate, as evidenced by a judg- 
ment rendered in his favor against the executor, in the 
Circuit Court of Scott County, in the commonwealth of RS 
Kentucky. 

The defendant, after setting up an exception to the mode 
of proceedings, by way of opposition to the tableau, which 
has not been noticed in the argument, answered, by denying 
that the judgment in question has the authority of the thing 
adjudged against him, or against the estate administered by 
him. He further alleges, that if any such obligation as that 
declared on in the Court of Kentucky ever existed, it was 
extinguished by confusion, John Hall, the obligor, being 
heir of John Hall, senior, for the benefit of whose estate it. 
was contracted; that the payment of no part of that obliga- 
tion could be ‘coerced, until after a partition of the estate of 
John Hall, senior ; and, finally, that if any sum was ever due, 
the action is barred by prescription. 

The principal question which has been discussed in this 
court, is, whether the judgment in the court of Kentucky be 
conclusive upon the defendant as a party to those proceed- 
ings. This court has recently recognized the well settled Pe ee 
doctrine, that a judgment rendered in another state is not SS ages an 
conclusive evidence against the defendant, unless it appear party _against 
that he had been served with process, or had otherwise Bris ot, Se 
appeared. Without such service or appearance the judgment forve: cnet <8 


v8. 
, MALL’s EX’R, 


served with pro- 4 
is not to be deemed valid. Patterson vs. Mayfield’s curator, cess, and did not 


otherwise ap- 


ante 220. 1 Kent’s Commentaries, 261, and Notes. ar, is not to 
This-question must be settled by inspection of the >* — — 

transcript adduced as evidence in the cause. From this 

record it appears that the defendant is a citizen of Louisiana ; 









































382 CASES IN THE SUPREME COURT 






Wesrerx Disr. that no personal service of process was ever made on him, 

October, 1836. and that he filed no answer to the bill in chancery. Publi. 
~~ warrex cations appear to have been made in a newspaper published 
in Kentucky, but, it is not shown, that the defendant had 
any knowledge of them. . 

Even when the It has been contended, that the statement on the records 
og parties Of the court, that the parties appeared by their attorneys, is 
ee sufficient to show that the defendant appeared. Whatever 
in asuitin chan- weight we might think such a recital entitled to, if there 
ee were no other parties but the one now before the court, we 


cord and de- ae it 3 ' i j i 
peat gee ineaih SFC of opinion that it is entitled to little consideration, when 
cient evidence jt appears by the record, that there were other parties who 


f the demand A 
this, when it had answered to the bill, and were regularly before the court. 


is shown there : ; 
one nther par, Dut the decree pronounced in the case repels any presump- 


ties, and when tion which arises from the above statement. The court say, 


the d - : ; hs tik i 
peed sation the that notwithstanding the publication of notices, the defend- 


regen se sets ant, Mulhollan, executor of J. Hall, deceased, had wholly 
dent) had wholly failed to enter his appearance, agreeably to law and the rules 


gg ~eltasnand of the court. The bill, amended bill, and bill of revivors, , 


on oe were therefore taken as confessed against all the parties who 


court, notwith- had failed to appear and answer. 
standing publi- . 
cation of notice It has been further contended by the appellee, that the 


ora ae a judgment recovered in Kentucky against the heirs of the 

bills were there- defendant’s testator, who were duly cited, was against them 

confessed. for a debt of the ancestor, and therefore was a good and 
valid claim against his succession, and could not be opposed 
by the executor. 

This court is We are not prepared to say, that a judgment rendered 
on paper against the heirs for a debt of the ancestor, is conclusive upon 
ment rendered the executor. If this were true, without restriction, it would 
ge oa pre be in the power of heirs, by collusion with pretended credit- 
= needa ors, to defeat the payment of debts justly due, and the 
executor. distribution of the assets, according to a tableau which the 
Court of Probates alone has authority to sanction. In 
presenting a tableau, the executor represents all the creditors 
named in it, and it will-not be pretended that such a judg- 
ment is conclusive against other creditors. But even if a 


final judgment, pronounced by a court having jurisdiction, 


vs. 
HALL’S EX’R. 


, 
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appears to us, that the judgment or decree pronounced in the October, 1836. 
court of Kentucky is not shown on the face of the record to Bi 


be final, even against the parties. In the concluding part of 
the decree, the court says: “but by consent of the com- 
plainant, leave is given the defendants, at the next term of 
this court, to show cause, if any they can, to set aside this 
decree, and the court reserves to itself full power, upon cause 
being shown at next term, to set aside this decree.” The 
decree appears to have been pronounced on the 18th of June, 
1831, and on the 28th of the same month, ten days after its 
rendition, the transcript-in the record was made out and 
certified by the clerk. It is clear, that at the time the copy 
was. furnished, something more was required to be done, 
before the decree could have any effect, and it was still 


under the control'of the court as a judgment nisi. 


We are therefore of opinion, that the Court of Probates 
erred, in sustaining the opposition, and directing the claim of 
the plaintiff to be placed on the tableau. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be annulled, avoided and 
reversed, the opposition rejected, and that the opponent and 
appellee pay the costs of both courts. 


WOLFE ET AL US. JEWETT. 


_ 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The party sought to be charged, may show that he acted as agent in drawing 
the bill sued on, and in this respect is to be considered in the same light 
as showing a want of consideration, and in either case he is not liable. 

A person may draw as agent upon his principal for a debt not personal to 
himself, but due by the principal to the payees, without expressing the 

agency on the face of the bill. 


v8. 
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_ 383 


were conclusive against the executor and other creditors, it Wesrenx Dist. 





Western Dist. 
October, 1856. 
WOLFE ET AL. 


JEWETT. 
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A bill or note must be presented for acceptance, at the place specified on ity 
face, and duly protested for non-acceptance, in case no one appears or 
accepts it, and notice thereof given to the drawer. . 


If the drawee of a bill cannot be found at the place where the bill states him 
to reside, and it appears that he never resided there, or has absconded, 
the bill is to be considered as dishonored. 


This is an action instituted on two bills of exchange, of — 
the following tenor and amount each, to render the defen- 


_dant liable as drawer, and to recover the amount thereof. 





“Fitchburg, Oct. 14, 1832.” 
“ Exchange for $1507 77.” 

“ Three months after date, of this my first exchange, 
(second of the same tenor and date unpaid,) pay to Messrs, 
Wolfe, Spies and Clark, or order, fifteen hundred and seven 
dollars and seventy-seven cents, value received; and charge 
the same, with or without further advice, to your humble 
servant.” “IVERS JEWETT.” 
“ To Messrs. Merriam & Broaddus, 

Merchants, New-Orleans.” 
(Endorsed) “ Wolfe, Spies, and Clark.” 


The following direction was written on the face of the bill: 


* Notice of acceptance and payment, to be left at the 
counting room of E. Hays, Esq., New-Orleans.” 


The second bill was for the sum of one thousand five 
hundred dollars, of the same tenor and date, and payable at 
four months. 

The plaintiff alleges, that said bills were protested for non- 
acceptance, and due and legal notice given to the defendant. 
They pray for judgment in the sum of three thousand and 
seven dollars and seventy-seven cents, with interest, and 
eight dollars for protesting fees, &c. 

The defendant pleaded a general denial, and further states, 
that the plaintiff held a note of Merriam & Broaddus, due the 
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is 17th October, 1832, for two thousand nine hundred and nine Wxsrexw Dist. ; 
* dollars and ninety-seven cents, payable in Boston; that October, 1886. 
~ being the agent of Merriam & Broadus, at the north, and wours eras. 
m having no funds of theirs in his hands at the maturity of  ,. Ove 
ae said note, he proposed to the holders, to draw on Merriam & 
: Broaddus, at New-Orleans, as their agent, at three and four 

months, for the amount of said note, which proposition was 
accepted, and he gave the plaintiffs the drafts in question, 
and took a statement from them, that when said drafts were 
paid, it should be in full of said note; that he acted in this 
matter wholly as the agent of said Merriam & Broaddus, a 
fact well known to the plaintiffs at the time, and is not per- 
sonally liable, &c.; if he ever was personally liable, he is 
released by the negiect of plaintiffs to have said drafts pre- 
sented, acceptance and phyment made in proper form, and at 
the proper time and place, as well as his neglect to have them 
protested for non-acceptance and non-payment, and further 
that he never received any consideration for said drafts. 

Upon these pleadings and issues the parties went to trial. 

The two drafts sued on, were protested for non-acceptance 
at Alexandria, the 5th November, 1832. The nofary states, 
that at the request of R. C. Hynson, holder of said drafts, he 
went to J. W. Broaddus, one of the firm of Merriam & 
Broaddus, in Alexandria, and presented them to him, and 
demanded of him io accept them, to which he replied he 
would not, &c. 

The following letter from the plaintiffs to their attorneys 
in Alexandria, was produced in evidence : 


oe Ve =e © we 


“ 


+ 


t ; “ New-York, Nov. 24, 1832,” 
“By recommendation of our freind, we enclose you two 
notes of Messrs. Merriam & Broaddus, of your place, for 
collection, viz :” 
“One note, dated, Oct. 14, 1831, at 12 
months, payable in Boston, in our favor, for 
“One note, dated, Oct. 15, 1831, at 12 
months, in favor of Clark & Doubleday, for 


$2909 79 


1914 04 


$4824 01 
49 
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Western Dist. “These notes you will perceive are both past due, and were 
October, 1836. protested for non-payment. A few days before the above 
“wourr erat, notes became due, Gen. Ivers Jewett, of Fitchburg, Massa. 
sewirr,  chusetts, agent of Merriam & Broaddus, proposed to give his 
drafts on those gentlemen, at four months, for the above 
notes, as he said they had not provided funds for them, and 
they would not be paid at maturity, Not having heard any 
thing from Merriam & Broaddus, and Gen. Jewett being 
reputed worth some property, we agreed to receive the drafis, 
but took care not to give up the original notes of Merriam & 
Broaddus, herein enclosed. 
“ We received two drafts, one at three, and the other at 
four months. These drafts were all remitted to J. H, 
Field & Co., New-Orleans, for acceptance by Merriam & 
Broaddus, or their agent. Mr. Merriam was lying ‘ill of a 
fever on their arrival, and died a day or two afterwards, 
Their agent refused to accept them, on which Field & 
Co. forwarded the drafts to Alexandria, for acceptance by 
Mr. Broaddus, since which we have not heard from them, 
but presume of course they have not been accepted, as we 
understood Mr. Broaddus was absent in Virginia, or there at 
the Springs on account of ill health. Within a few days 
Gen. Jewett, the drawer of these drafts, has failed, and 
made an assignment of his property, and has passed through 
this city on his way to Alexandria, as is reported here, to 
get possession of Merriam & Broaddus’s property ; and in 
case he succeeds we shall fare badly, as Jewett’s failure is 
said to be a bad one. You will perceive that those drafts 
were received on the proposition of Gen. Jewett, and that 
Merriam & Broaddus had no agency in the transaction, of 
course there was no extension of time granted to them, an¢ 
the drafts not having been accepted, the recovery of them 
will not, we presume, be any obstacle to your enforcing 
immediate payment of the original notes, now enclosed to you. 
“We have been thus particular, that you may fully 
understand the whole transaction. We hope these notes 
will reach you before the arrival of Gen. Jewett, and that ! 
you will be able to attach the property of Merriam & Broad- 
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exertions.” 
“ WOLFE, SPIES & CLARK.” 


«Pp, S. When we receive the drafts we will forward them 


to you.” 
“ Messrs. Rigg and Winn, Alexandria, Louisiana.” 





It was admitted that Merriam & Broaddus resided at 
Alexandria, doing business as merchants at the time of their 
death. - That the notes for which these drafts were given 
were presented with an oppositon by the plaintiffs, to the 
tableau of distribution of the estate of Merriam & Broaddus. 

The district judge was of opinion, the defendant was liable 
for the amount of the drafts sued on. From judgment ren- 
dered against him, the defendant appealed. 


Winn, for the plaintiffs. 

1. This is a suit instituted on two bills of exchange, drawn 
by the defendant in his individual capacity, and which were 
duly protested for non-acceptance, by the drawees. The 
defendant is therefore liable to the plaintiffs for the amount 
of said bills, interest, and damages. 

2. The defendant agreed with the plaintiffs to give him 
these bills, for the purpose of meeting the notes of Merriam & 
Broaddus, then due. The agreement is therefore valid, and 
binding, and for a good and legal consideration. 

3. The further time of three and four months was given 
to the defendant to pay off these notes, in consequence of his 
engagement, resulting from the drafts sued on. 

4. These drafts were regularly protested for non-accept- 
ance, at Alexandria, where the drawees resided. The 
memorandum on their face, to be presented at the counting 

house of E. Hays, in New-Orleans, was a mere direction, and 
not of the essence of the contract resulting from the written 
instruments, it was consequently, unnecessary to present 
them there for payment. Chitly on Bills, 325. 3 Johnson’s 
‘Cases, 71. 





387 


dus, &c. You will see the case is desperate, and requires Wxsrsny Dist. 
immediate attention and prompt action. We depend on your October, 1836. 


WOLFE ET AL, 


V8. 
JEWETT. 
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Westsex Disr. 5. There was no necessity for protest and notice of 

October, 1836- non-payment, when the bills were regularly protested for 

se ce non-acceptance. This would have been nugatory. Chitty 
sewart, 0% Bills, 299. 4 Johnson’s Reports, 148, 300, 394. 

6. If the drawee cannot be found, or has absconded, the 
bill is considered as dishonored, and no inquiry or demand 
is necessary. But in this case, the drawees never resided in 
New-Orleans, and no demand was necessary to be made 
there. Chitty, 212. 


Dunbar, for the defendant, contended, that he was not 
bound personally, as drawer of the bills sued on. The 
evidence and facts of the case, fully showed that he drew as 
agent of Merriam & Broaddus, and with a view to protect 
their interests and credit. 

2. A party who appears as drawer to a bill, may show by 
legal evidence, that he drew as agent, and not as principal. 
This may be shown in the same manner, and on the same 
principle, as want of consideration. See the case of Krumbaar 
vs. Ludeling, 3 Martin, 641. 

3. There was no legal demand, and protest for non-accept- 
ance. When it was ascertained that Merriam & Broaddus 
had no agency or establishment in New-Orleans, and when 
no acceptance could be had there, or was refused, the drafg 
in question should have been duly protested for non-accept- 
ance, and notice given to the drawer. 3 Kent?s Commenta- 
ries, 82. 


Bullard, J., delivered the opinion of the court. | 


This is an action by the payees against the drawers of two 
bills of exchange, on the usual allegations of protest for 
non-acceptance, and due notice to the defendant. 

The defence set up is: First, That the defendant drew 
the bills as the agent of Merriam & Broaddus, on whom they 

~ were drawn, and who were at the time indebted to the 
plaintiffs in the same amount by notes, and that the 
plaintiffs well knew that he was agent, and dealt with him 
in that character ; Second, That the bills were not presented 
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in due time and at the proper place, for acceptance, and that Wxsreny Dist. 


as drawer. 

It is not contested, that the consideration for which the 
bills in question were drawn, was’ a pre-existing debt of 
Merriam & Broaddus due to the plaintiffs, and that the 
drawing of the bills was not to be considered as a novation of 
that debt. It is equally cleay, that Jewett was known to the 
plaintiffs as the agent of that house; and it is not pretended 
that he personally owed the plaintiffs any thing at that time. 
The only question therefore, under this part of the case, is 
whether both parties understood at the time, that Jewett, by 
drawing the bills, without expressing his capacity as agent, 
intended to render himself personally liable to the plaintiffs, 
in the event of their dishonor. In a letter of the plaintiffs 
to their attorney, remitting the original notes of Merriam & 
Broaddus for collection, they say, “a few days before the above 
notes became due, Gen. Ivers Jewett, of Fitchburg, Massachu- 
setts, agent of Merriam & Broaddus, proposed to give his drafts 
on those gentlemen, at four months, for the above notes, as he 
said they had not provided funds for them, and they would 
not be paid at maturity. Not having heard any thing from 
Merriam & Broaddus, and Gen. Jewett being reputed worth 
some property, we agreed to receive the drafts, but took care 
not to give up the original notes, &c.” The counsel for the 
plaintiffs contends, that although they knew Jewett as the 
agent of Merriam & Broaddus, yet the expressions in this 
letter clearly evince their intention to hold him personally 
liable on these bills of exchange. In cases of this kind the 


_ Inquiry should be, what had the plaintiffs reason to believe 


was the intention and understanding of the defendant, rather 
than what was their intention, which was not disclosed at 
the time. He was the avowed and acknowledged agent of 
their debtors, and proposed to draw on his principals for the 
amount of a debt of theirs, then about to fall due. That 
proposition was accepted by the plaintiffs, and it is now con- 
tended, that the defendant having signed the bills, without 


b 


due notice of their dishonor, was not given to the defendant October, 1836. 


WOLFE ET AL. 
v8. 
JEWETT. 
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Westen Dist. expressing on their face his capacity as agent, intended to 
October, 1856. make himself personally responsible. 


wourzerat. We find it difficult if not impossible to distinguish this case 
mwerr. ftom that of Krumbaar vs. Ludeling, 3 Martin, 640. In that 
The party case the court said, “ the attempt of Ludeling to show, that 
sought to be ‘ : 
a. Fi ggSih. he acted merely as agent for the Amelungs, in drawing the 
show that he bill on which this suit is commenced, can be considered pro- 


ted t 
in drawing the petly inno other light, than an offer to show a want of consi- 


bill sued on, and ‘ : : dials 
ee ean te deration in a written agreement, and that for this reason he 


to os ener is not bound to fulfil any obligation which might otherwise 
e same i} . 
vs ~ ag a have resulted from it.” In both cases, the agents drew upon 


> bg consid their principals, for a.debt not personal to themselves, but due 
either case he is hy their principals to the payees, without expressing their 


ot liable. : 
5 agency on the face of the bills. 
A person may 


draw, as agent, In relation to the second ground of defence, to wit : that 


hi . 
pal, for a debt EVN supposing the bills to have been drawn by the defendant 


not personal to i shill , — 
himesif, but due O2 his personal responsibility, they were not presented at the 
by the principal proper place, and in due time, and that due notice was not 
t yees, atid ‘ 
rach mh given of their dishonor. It appears to us clear, that the bills 
ing the ney : 

mB the face cf Ought to have been presented at New-Orleans, where they 
the bill. were made payable, and if not accepted, protested, and notice 


Abill ornote given to the drawer. It is true the drawees did not reside 
must be present- ; ieee . 
ed for accept- there, but at Alexandria ; but it is a general rule, that if the 


ance at the place : 2 
seninel oo ie drawee of a bill cannot be found at the place where the bill 


ane, - duly states him to reside, and it appears that he never resided 
roteste or : . . 
iaataaienen, there, or has absconded, the bill is to be considered as 


in case no one ‘ 
iqpeers or s0- dishonored. Chitty, 213. 


cepts it,andno- Jn the same letter of the plaintiffs, above referred to, they 

tice thereof giv- 7‘ ‘ 
en tothe drawer. say, “ these drafts were all remitted to James H. Field & Co. 
If the drawee New-Orleans, for acceptance, by Merriam & Broaddus, or 
~f ew cant, their agent. Mr. Merriam was lying ill of a fever on their 
lace where the arrival, and died a day or two afterwards. Their agent, Mr. 

ill states him to ; . 
, refused to accept them, on which, Messrs. Field & Co. 


reside, and it 
forwarded the drafts to Alexandria, for acceptance by Mr. 





appears that he 


never resided 


there, or has ab- Broaddus.” 

seconded, the bill oy te i ale i a 

is to be consid- This is a distinct admission, on the part of the plaintiffs, 
ered as disho- 
nored. 


that one of the partners was in New-Orleans at the time the 
bills arrived, and that they had an egent there, to whom 


5 

















wf @& @&@ 





OF THE STATE OF LOUISIANA. 





391 


they were presented, and yet no protest was made, and no Wesrers Dist. 


notice was given of their dishonor, but they were forwarded 


October, 1836. 


to Alexandria, where they were not made payable, and saaypen ev at, 


where the drawer never engaged they would be accepted. 


We are therefore of opinion, that the defence is sustained 
on both grounds, and it is ordered, adjudged and decreed, 
that the judgment of the District Court be annulled, avoided 
and reversed, and ours is for the defendant, with costs in 
both courts. 


BRANDER ET AL. US. FLINT, CURATOR, &e. 
APPEAL FROM THE COURT OF FROBATES FOR THE PARISH OF RAPIDES. 


The plaintiffs, on an affidavit of one of their attorneys, applied for a 
continuance, on the ground that he was advised the testimony of a 
certain witness was material, whose evidence could not be procured in 
time by reasonable diligence; that he was in hopes to sustain the charge 
of malversation in office against the defendant, by this witness and others, 
&c.: Held, that the affidavit was insufficient, as the attorney did not 
swear to his belief of the materiality of the evidence, nor that he expects 
to prove the facts alleged, or satisfy the court that the testimony of the 
absent witnesses will be produced at the next term, or by whom he is 
advised of these matters, and that he hopes, but does not swear, that he 


expects or will be able to prove his allegations, 


This is an opposition, on the part of the plaintiffs, to the 
re-appointment of a curator of a vacant estate. 

The defendant, as curator of the vacant succession of 
Merriam & Boaddus, filed a provisional tableau of his admin- 
istration, and prayed for the prolongation of his term for 
another year. 


vs. 
FLINT, 
CURATOR, ETC. 
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Western Dist. 


October, 1836. 


.BRANDER ET AL. 
v8. 


FLINT, 
CURATOR, ETC. 
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The plaintiffs opposed the tableau, on various grounds, 
and especially the re-appointment of the curator. They 
allege, that they are creditors of the succession he adminis. 
ters to a large amount, and that he has been guilty of 
malversation in office, in appropriating the funds of the 
estate to his private use; that he has kept no bank book, to 
show that the funds are deposited in bank, as is required by 
law. They pray that his application be overruled, and that 
he be removed from office, &c. j 

On the day fixed for the trial of the cause, the counsel for 
the plaintiffs moved for a continuance on the affidavit of one 
ef their attorneys, stating “that he is advised that Thomas 
Barrett, of New-Orleans, is a material and competent witness 
for the plaintiffs; that his testimony could not be procured at 


this term, since the filing of the opposition, by any reasonable 


diligence ; that he hopes to sustain the charge of Mr. Flint 
having appropriated the funds of the estate of Merriam & 
Broaddus to his own private uses, by the testimony of the 
said Barrett, and other eviderice. The other evidence, as 
affiant is advised, would not be material without the evidence 
of Barrett,” &c. 

This application was overruled, and the continuance 
disallowed by the court. 

The defendant was then permitted to file an amended and 
supplemental tableau and account of his administration, in 
obedience to an order of court, and on a renewal of his 
request, he was re-appointed curator for another year. From 
this judgment of the Court of Probates the plaintiffs appealed. 


Winn and Barry, for the plaintiffs. 


Dunbar, contra. 


Bullard, J., delivered the opinion of the court. 


The only question which this case properly presents for 
our solution is, whether a continuance was properly refused 
in the court below. 
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The appellee having filed his account of administration, Wssrsnw Disr. 
which appeared satisfactory to the Court of Probates, prayed _#ber, 1836. 
for a prolongation of his term for another year, on the ground BUANDER RT AL. 
that he had not fully administered, and that the interest of guys, 
the estate required an extension of his term. The appel- ‘Y#4t® Ere. 


Hf . Th lai tiffs, 
lants, creditors of the estate, opposed his prayer, on the , 0° pines, 


' wet per affidavit of 
allegation, principally, that he had appropriated the funds of pad _ me 
the estate to his private use, and pray that he may be for a ‘continu- 


: ance, on the 
dismissed from the curatorship. ground, thst he 


. : was advised the 
One of the attorneys of the opposing creditors made_oath, pra 
that he was advised that Thomas Barrett, of New-Orleans, certain ‘witness 


: ; terial 
was a material and competent witness on the part of the Whose ovidened 


; i . could not’ be 
opponents ; that his evidence could not have been procured hele P.. 


sincé the filing of the opposition by any reasonable diligence ; Oy reasonable 
that he hopes to sustain the charge of Mr. Flint having je was in hopes 
appropriated the funds of the estate to his private uses, by pA an 
said Barrett and other evidence. The other evidence, the verestion in of 
affiant is advised, would not be material without the evidence pA an by 


of Barrett; that the affidavit is not made for delay, but to porsche 


effect the ends of justice, and that the opponents are absent — a 
from the parish. sufficient, as the 


* . . . t did 
We are of opinion that this affidavit did not set forth yorey oc vot 


sufficient legal grounds for a continuance ; the attorney does viaiey . 7 
not swear to his belief of the materiality of the evidence, nor evidence, nor - 


. that he expects 
that he expects to prove the facts alleged; nor does he satisfy ¢. prove Pre ms 





-the court that the testimony of the absent witness will be #!l<ged, or satis- 


the court that 


fi 
produced at the next term of the court; nor does he state by the testimony of 
as ase P ‘ enh the absent wit- 
whom he is informed or advised of these matters; and he jesses will be 


} red 
hopes to sustain the charge of malversation, but does not ek ale 


swear that he expects or believes he will be able to do so. wae he is ad- 

1 Martin, N. S., 343. 4 Ibid., 127. $ Ibid., 293. matters, and that 

he hopes, but 

does not swear, 

It is, therefore, ordered, adjudged and decreed, that the pond ae 

judgment of the Court of Probates be affirmed, with costs. to prove his al- 
‘ egations, 


50 
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Western Dist. 
October, 1836. 


BABCOCK ET AL, 


v8. 
‘WILLIAMS ET AL. 
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BABCOCK, GARDINER & CO. 08. WILLIAMS ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The proceedings in a cause will be stopped, and a continuance granted to 
allow the representatives of a deceased plaintiff to be made parties, even 
when the suggestion of his death is made by the defendants’ counsel, 
after the evidence has been elosed and the argument commenced, 

There are three parties to a suit, which are necessary at its inception and 
progress to final judgment, viz: judex actor et reus. 

Even when there are more plaintiffs than one, the others not having 
authority to represent this one if he dies during the progress of the cause, 
no valid judgment can be pronounced, until his heirs and representatives 


be made a party to represent him. 


This is an action instituted~-by Henry Babcock, Charles 
Gardiner and R. Watson, as commercial partners, and 
holders of a promissory note, for four thousand five hundred 
dollars, drawn by W. P. Scott, payable to the order and 
endorsed by H. G. Williams and others, negotiable and 
payable at the bank of Louisiana, at New-Orleans. 

The petition charges that said note was duly protested for 
non-payment, and notice thereof given to the defendants, 
Williams and others, as endorsers. Judgment is prayed 
against them in solido, for the amount of the note. 

The defendants pleaded severally a general denial. 

Upon these pleadings and issues, the parties went to trial. 

The protest and certificate of the notary were produced in 
evidence. It stated that “at the request of Messrs. Babcock, 
Gardiner & Co., the holders of said note, he, the said notary, 
on the day it became due, made demand of payment of the | 
proper officer of the bank, where the note was made payable, 
who answered the same could not be paid for want of funds 
of the drawer.” 

The signatures were all proved, but while the trial was in 
progress, the testimony having been gone through, and the 
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case argued by the plaintiffs’ counsel, the counsel for the Wssrznn Dist. 
defendant suggested the death of Henry Babcock, one of the tober, 1836. 
plaintiffs, and tendered an affidavit of the fact, and that the sapebek id. 
information had just been received. A motion was made to ner ag 


continue the cause, that the representatives of the deceased 
plaintiff might be made party to the proceedings, before 


‘final judgment. This motion was opposed by the plaintiffs’ 


counsel, and the motion overruled by the court, as coming 
too late. The decision of the court was excepted to. 

_ Judgment being rendered in favor of the plaintiffs for the 
amount of the note, the defendants appealed. 


Dunbar, for the defendants and appellants, assigned as 
error, on the face of the record, that no legal evidence was 
offered on the trial, to show that any legal or proper demand 


‘was made of the drawer, to fix the endorser, that the notary’s 


certificate was insufficient. 

2. The protest of the notary states, that he demanded 
payment of the proper officer of the bank where the note was 
made payable, which is wholly insufficient to charge the 
endorsers. 

8. No legal cause or excuse is shown or given in the 
protest, why demand was not made of the drawer, or of his 
authorised agent. 

4. He contended in argument, that a demand, and protest 
for non-payment, must be made specifically and certain ; that 
it was made of the drawer or authorised agent, and not of 
the proper officer of the bank. Whois he? It should state 


of whom, how, and in what particular manner the demand — 


was made, in order that evidence might be produced to con- 
tradict it, or show, that it in fact was not made in the 
manner specified. Chitty on Bills, 334, 396. Chitty, jr., 46. 
3 Kent’s Commentaries, 97. 1 Espinesse, 3. 5 Ibid., 175. 2 
Blackstone’s Reports, 509, 2 Martin, N. S., 511. 


Winn and Spaulding, contra, showed that the demand and 
notice of protest was properly made of the drawer, by making 
it of the officer of the bank where it was made payable. It 
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Wesrsrx Disn, was the business of the drawer to have had funds there to 
October, 1856. nay the note, by himself or an agent. The notary was 


—=== 


Babcock Er at. not in fact required to make a demand of any particular 


wruuuamerrat, person. It was sufficient if he made it of any person at the 


place it was made payable. Bayley on Bills, 28. 


Martin, J., delivered the opinion of the court. 


The proceed- During the trial of this cause, after the evidence had been 


will be aaieid, gone through, and the plaintiffs’ counsel had begun his argu- 


and’ a_ continu- oh 
ance granted to ment, the defendant suggested the death of the plaintiff, 
allow the repre- Babcock, moved the court that the proceedings be stopped, 


sentatives of a “ ; ‘ 
deceased plain- and the cause continued, to give an opportunity to the repre- 


tiff to be made . ? 
aie, een sentatives of the deceased to come in and make themselves 


when the sug- parties. The motion was supported by an affidavit, stating 


sti f h ‘ i 
cath is made that the death of this plaintiff had not come to the knowledge 


Sg eto of the defendant or his attorney, until the testimony was 


. el _. — closed. The motion was opposed by the counsel for the 
closed and the plaintiffs, and overruled by the court. 


eee 6“ —- The district judge, in our opinion, erred. Three parties 


There are are necessary to the inception and prosecution of a suit, 
ak tenes judex actor et reus. In the present case one of the plaintiffs 
ten en has ceased to exist, and the two others are without authority 

rogress to final to represent him: the defendants, if judgment was given 
prog Pp » WE judg g1 


d t, viz.: ° rae aia 
Jidex actor et *gainst them in favor of the surviving plaintiffs, would, not- 


reuse. withstanding, remain liable to the action of the represen- 


then, WBC” tatives of the deceased. Their rights of the latter cannot be 


laintiffs than j j j 

— + isan acted on until they become parties to the suit. The case 
not having au- must be remanded, to afford the opportunity of this being 
thority to repre- 

sent this one, if done. 

he dies during 

the progress of : 5 

the cause,’no It is, therefore, ordered, adjudged and decreed, that the 


valid judgment . ee ; 

gan be pronoune- judgment of the District Court be annulled, avoided and 
a eieacan. reversed, and the case remanded, with directions to the court — 
tives be made a below not to proceed to trial, until the representatives of the 
party to repre- o 4s : : . : 
sent bitte deceased plaintiff be parties to this suit ; the appellees paying 


the cost of this appeal. 
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BABCOCK, GARDINER & CO. U8. WELLS ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


Where it was suggested, and offered to be proved, before the trial had 
closed, that one of the plaintiffs was dead, and that the cause be 
continued for the representatives of the deceased plaintiff to be made 
parties, judgment will be reversed, and the case remanded for this 
purpose. 

This was an action by the plaintiffs, as a commercial firm, 
and holders of a promissory note, made payable to the order 
of J. M. Wells and others, and endorsed by him and them, 
to render them liable on their endorsement. 3 

The defendants severally pleaded a general denial. This 
case is similar to B. G. & Co. vs. Williams et al., ante., 394. 

The notary’s certificate was produced in evidence, to show 
the demand of payment, protest, and notice to the endorsers. 

After the trial had progressed near its close, the defend- 
ants’ counsel suggested the death of Henry Babcock, one of 
the plaintiffs, and offered the testimony of a witness to prove 
the fact; and moved the court to continue the cause, that 
the proper steps might be taken to bring: in the legal repre- 
sentatives of the deceased plaintiff, which was opposed by 
the plaintiffs’ counsel, and the motion overruled by the 
court, the latter being of opinion the suit could be carried on 
by the surviving partners, or their attorneys, who were still 
parties, notwithstanding the death of one of them. — 

Judgment was rendered in favor of the plaintiffs, and the 
defendants appealed. 


Winn and Spaulding, for the plaintiffs. 


Dunbar, conira. 
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Westyex Dist. Vartin, J., delivered the opinion of the court. 
October} 1836. - [n this case, during the trial, the ‘death of one of the 
cuarpe_ Plaintiffs, Henry Babcock, was suggested by the defendanty 


a counsel, and offered to be supported by the testimony of wit. 
"nesses. A motion was made to continue the cause, until 


eee the proper steps were taken for the representatives to become 
suggested, an - i od 
ered to be parties, which was opposed by the counsel for the plaintiffs, 


proved, before and overruled by the court, and the cause proceeded in, to 
> mn - final judgment. This case cannot be distinguished from | 

ntiffs . : ae ona } 
was dead, and that just decided between the same plaintiffs and Williams 


that the cause be and others. ‘The same judgment is to be rendered in this as 


the representa- in that case. 
tives of the de- ; 
— plaintiff 
d . ; 

a pele It is, therefore, ordered, adjudged and decreed, that the 
will bereversed, judgment of the District Court be annulled, avoided and 
manded for this reversed, and the case remanded, with directions to the court 

uu e . . . 

niyeg below not to proceed to ‘trial, until the representatives of the 
deceased plaintiff be parties to this suit, the appellees paying 


the costs of this appeal. 


ia 

















GRAPPE US. ROBINSON. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
' THEREOF PRESIDING, 






Service of petition, as well as citation of appeal, is required, or the appeal 





will be dismissed. 





Elgee, for the appellee, moved to dismiss the appeal, on 
the ground that there was no service of the petition of 
appeal accompanying the citation. This was a fatal defect, 
which authorized the dismissal of the appeal. 7 Louisiana | 
Reports, 361. 
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Winn, contra, moved for time to have the -sheriff’s return Wusrsnn Dist 
amended; he expected the service had been properly made, October, 1836. 


but omitted i in the return. WELLS KET UX. 
ve. 
: Be SCOTT’S 
Martin, J., delivered the opinion of the court. EXECUTRIX. 


dismissal of the appeal is prayed for, in thi e, On Service of a 
The ppe pray . his cas ? petition, as well 


_the ground that there was no service of the petition of citation of ap- 


appeal. Service of the petition, as well as citation of appeal, ae 
is required by law. This case cannot be distinguished from — be dismis- 


that of Taliaferro vs. King’s heirs, 7 Louisiana Reports, 361. 


It is, therefore, ordered, that the appeal be dismissed, with 
costs. 











7 


WELLS ET UX. vs. SCOTT’S EXECUTRIX. 
APPEAL FROM THE COURT OF PROBATES FOR THE*PARISH OF RAPIDES. 


Where judgment is rendered for, or against the wife, in which she has a 
separate interest,’even when she is sued as executrix, her husband must 
be joined and cited in the appeal. 

In suits for a cause of action relative to the wife’s separate interests, both 


husband and wife must be made parties. 


This is an action against the executrix of the succession of 
the late Thomas C. Scott, to compel her to render an account 
of her administration, and for a partition of the succession. 

The plaintiff’s wife alleges she is one of five children and 
heirs of the deceased, and that the defendant has been regu- 
larly qualified as executrix of her ancestor’s estate, and entered 
upon the duties; and further, that she is the mother of the 
petitioner, and four other minor children, but has since inter- 
married with John K. Elgee, and has been retained in her 
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V3. 
SCoTT’s 
EXECUTRIX. 





CASES IN THE SUPREME COURT 


Wesrsry Dist. tutorship by the advice of a family meeting; that the 
October; 1856. succession consists principally of lands and slaves, and houses 
wsussrvux. and lots in Alexandria, &c. as will more fully appear by 


reference to the inventory, and that a part has been sold to 


pay the debts of the deceased, of which no account has been 


rendered. She prays for the rendition of an account, and © 


that a partition be made of said succession among said heirs, 


The executrix filed her answer, with an account of her 
administration annexed, showing a balance of four thousand 
and eleven dollars and forty-six cents in her favor, which 
she prays may be homologated, and judgment rendered 
therefor, She prays for the prolongation of her term for 
another year, and consents to the sale of the property and 
partition of the estate. 

The judge of probates rendered judgment, homologating 
the account, and decreeing the balance of four thousand and 


eleven dollars and forty-six cents, to be allowed and paidto | 


the executrix, and that she be continued in office for the 
further term of one year, on giving bond and security. The 
plaintiffs appealed. 
In the citation of appeal the defendant, as executrix, is 
alone cited, and the appeal bond is executed to her alone... — 


Elgee, for the appellee, moved to dismiss the appeal, 
because the husband of the executrix, who was made a party 
in the court below, was not cited and made a party in 
this court. The appeal should be dismissed on the authority 
of the following cases: 7 Louisiana Reports, 112. 9 Ibid., 471. 

2. It is a general rule and provision of law, that the 
husband must be joined with the wife in a suit against her. 
Code of Practice,118. Louisiana Code, 123. 


Dunbar, contra, contended, that the judgment being for the 
executrix alone, and in that capacity, it was unnecessary to 


‘cite in her husband in the appeal. 


2. The appeal is taken against the executrix alone, in her 
official capacity, and should be so considered, and the case 
decided on in that capacity. 
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3. If it should be discovered that it is necessary to cite Wasrrrx Dist. 
in the husband, further time should be given for that October, 1836. 


purpose. 9 Louisiana Reports, 47. DELINONICO 
ET AL. 
Bullard, J., delivered the opinion of the court. ues, 


The appellee moves to dismiss the appeal, on the ground Where a judg- 


that her husband is not made a party, nor cited as appellee. ment is render- 


f inst 
It is answered, that she is before the court merely as exe- (i, “aS 


cutrix, and may well appear without the assistance of her Which she hasa 
separate inter- 


husband. The 118th article of the Code of Practice pro- est, even when 
vides, that in all suits for a cause. of action, relative to the ie — 
wife’s separate interest, both husband and wife must be husband mast be 
: j : joined and cited 
parties. In this case the husband was a party below, and in the appeal. 
the judgment is in favor of the executrix, for a balance on In suits for a 
mee js eause of action 
her account of administration. The balance thus decreed relative to the 
to her, certainly does not belong to the estate, and conse- hit 


wot : husband and 
quently not to the executrix in that capacity, but personally. nee 


The judgment became her property, and when the appellants made parties. 
seek to avoid it, her husband must be joined with her. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, with costs. 


, 


DELINONICO ET AL US. TRIZZINIE. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 


A judgment, for even a part of the sum claimed by the plaintiff, rejects the 
defendant’s claim when it is pleaded in compensation and reconvention, 


If on an examination of the evidence, it appears no injustice has been 


done, judgment will be affirmed with costs. 
51 
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Western Dist. 
October, 1836. 


sotepiehesicteeeeeeteteeereees 
DELINONICO 
ET AL. 
vs. 
TRIZZINIE. 


‘CASES IN THE SUPREME COURT 


This is an action for work and labor, performed by the 
plaintiffs, for the defendant. They allege that they all three 
worked as mechanics for the defendant, between nine and 
ten months, at the rate of one hundred dollars per month, 
and boarded, and that their work is worth nine hundred and 


- sixty dollars, for which they pray judgment. 


A judgment, 
for even a part 
of the sum 
claimed by the 
plaintiff, rejects 
the defendant’s 
claim, when it is 
pleaded in poor 
pensation and 
reconvention. 


If, on an ex- 
amination of the 
evidence, it ap- 
pears no rh 
tice - been 
done, ent 
will aliened, 
with costs, 


The defendant pleaded a general denial. He further 
averred, that true it was he had hired the plaintiffs to work 
for him, but that they had imposed upon him, by represent- 
ing themselves as good workmen, when, in fact, they were 
not so; that they spoiled his work, fell sick, lived and 
boarded with him for four or five months, and he paid their 
medical bills. He annexes an account for advances and 
payments, losses, and damages, occasioned by the plaintiffs, 
which he pleads in compensation and reconvention. 

The district judge, after examining the respective accounts 
of the parties, and the evidence adduced, gave judgment for 
the plaintiffs, in the sum of three hundred and sixty dollars, 
The defendant appealed. 


Dunbar, for plaintiffs. 


Gayoso, contra. 


Martin, J., delivered the opinion of the court. 


This is an action for work and labor done at a fixed price. 
The defendant has pleaded ‘the general issue, and that the 
plaintiffs, who represented themselves as good and ‘skillful 
workmen, were absolutely incapable of performing the work 
they had undertaken ; that they spoiled his materials, and 
neglected their work, whereby he has sustained considerable 
loss, which he pleads in compensation and reconvention. 

The plaintiffs established their claim to a considerable 
part of their demand, and had judgment for the sum of three 
hundred and sixty dollars, which rejected the defendant’s 
claim, set up in his pleas, and he appealed. 

The case has been submitted to us without argument or 
points filed, and a close examination of the record has 
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resulted in the conviction that no injaation has been done Wesrsny Dist. 
to the appellant. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


TUCKER US. PEEBLES’S CURATOR. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
JUDGE OF THE FIFTH PRESIDING. 


A suit is improperly dismissed at the first term, because the plaintiff is 
unable to produce certain docuinents originally annexed to the petition, 
but which are shown by the affidavit of his attorney to have been lost, 
and that steps were taken to prove their contents. 

The absence of the documents annexed to the petition, affords no evidence 
of their having been taken away by the plaintiff. 

Criminality is never presumed, and the loss of documents which have been 
filed, may have been caused by accident, or attributed to the want of 
care in the person entrusted with them, rather than one who had an 


interest in their preservation. 


This case commenced by an injunction. The plaintiff — 
applied to the judge of the sixth judicial district, for an 
injunction to restrain and prohibit the’ defendant from acting 
as curator of the vacant estate of one H. H. Peebles, deceas- 
ed, and also from selling the property of the succession. He 
alleges that he is the owner of certain slaves found in said 
succession, which he purchased in the lifetime of said * 
Peebles, as evidenced by two bills of sale, which he annexes 
to his petition. 

He further alleges, that the deceased left a » will i in Ten- 
nessee, in which he appointed an executor, which is now 





custaieeniaamas 
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CASES IN THE SUPREME COURT 





Wesrrnx Distr. being admitted to probate there, and that consequently, the 
October, 1836. defendant is not entitled to the curatorship of said estate, 
—————————_——_—_—— 


TUCKER 
v8. 
PEEBLES’S 
CURATOR. 





He prays for an injunction to prohibit the defendant from 
selling the property, as an administrator of said estate. 

The distritt judge was of opinion he had no jurisdiction of 
the matters set forth in the petition, except so far as the 
petitioner claims a right of property in the slaves designated, 
An injunction was only granted restraining the sale of the 
slaves, on the petitioner’s giving bond and security in the’ 
sum of three thousand dollars. 

The defendant accepted service of the petition and writ of 
injunction. He then moved the court for an order compelling 
the plaintiff to produce in open court, on a particular day, 
the two bills of sale referred to, and annexed to the petition, 
which, it seems, had been taken away. The order was 
granted and extended toa late day of the term, requiring 
the production of these documents on pain of dismissal. 

On the day fixed, the plaintiff’s attorney moved fora . 
continuance, on his own affidavit, stating that the documents 
in question were lost, but had been in his possession at the 
time of filing the petition, and that a commission had issued 
to take the depositions of witnesses, proving their former 
existence and contents. The motion was overruled, and the 
documents not being produced, as ordered, a judgment of 
dismissal was pronounced. The plaintiff appealed. 


Dunbar, for the plaintiff. 

1. This case should not have been dismissed. The plaintiff 
is a non-resident, and had a right to a continuance. The 
most that could have been done, was, the defendant might 
have declined answering until the documents were produced, 
and if they were not forthcoming in a reasonable time, then 
a final disposition of the cause might have been ordered. 
1 Louisiana Reports, 114. 2 Ibid., 134. Code of Practice, 
articles 174-5. 


Thomas, contra. 
1. The injunction in this case was expressly granted on 
the bills of sale. in question. They were annexed to the 
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petition, and upon them the order to restrain the sale was Wesrenn Dist. 

made. There is nothing to show that they have been tober, 1836. 

withdrawn by leave, and the plaintiff is bound to produce _—rucxzr 

them, or to take the consequences of a failure. a 
9. The defendant was bound to answer and could not do = °UBATOR. 

so until he had the papers, which formed the basis of the 

action against him. A distant day was fixed to produce 

these papers, and no excuse can now be given for their 

non-production. The judgment should be affirmed. » 


Martin, J., delivered the opinion of the court. 


The plaintiff obtained an injunction, to prevent the sale of A suit is im- 
certain slaves, which he claimed, and which were about PrePer!y jismis- 


being sold by the defendant. At the next term of the term, because 
Abies : ae the plaintiff is 
District Court, the defendant obtained an order, requiring unable to pro- 


the plaintiff to produce in open court, on a given day, the + als 


documents annexed to his petition at the time the injunction imlly | annexed 
: ° ss to the petition, 

was granted, and which, it appears, had been since taken but which are 
: shown by the- 
from it. The order was extended, and a rule entered that afidavit of his 


the suit be dismissed, if the order was not complied with, by {ory f° or 

producing the documents on the protracted day. The ~_ aoe 
Tr . ° . en Tov! 

plaintiff’s counsel filed his own affidavit, stating that the their Phe wus 


documents mentioned in the petition, as he was informed by _Theabsence of 
dita eee the documents 
the plaintiff, had been lost ; that commissions had been taken annexed to the 


out to prove their loss and contents. Notwithstanding this ore 


affidavit, or failure to produce the documents, as ordered, the their _ having 
been taken away 


suit was dismissed. by the plaintiff. 
It appears to us, the district judge erred. The absence of Criminality is 
3 never presumed; 


the documents affords no evidence of their having been taken and the _ loss 
away by the plaintiff. The maxim cui prodest ille fecit, % , documents, 


would offer a greater presumption against the defendant filed, may have 
been caused by 


than the plaintiff, for the former had a greater interest in accident, or ate 


one sestieiiates ibuted 
their disappearance. Criminality is never presumed, and the vant of pata 


alleged loss may have been caused by accident, or the want > Be with 
of vare and attention of the person to whom the safe keeping them, _ rather 
than one who 


of the petition was confided. had an interest 
At is, therefore, ordered, adjudged and decreed, that the in their preser- 


judgment of the District Court be annulled, avoided and 
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THOMAS 


CRAWFORD. 






CASES IN THE SUPREME COURT 


Wesrrnn Distr. reversed, and the case remanded, with directions to the court 
October, 1856. below to proceed therein according to law ; the appellee 


paying the costs of the appeal. 





CRAWFORD. 





THOMAS US. 


APPEAL FROM THE COURT OF THE SIXTH JULICIAL DISTRICT, THE JUDGE 


OF THE FIFTH PRESIDING. 


Where a case turns on a mere question of fact, and the evidence does not 


support the defence, judgment for the plaintiff will be affirmed. 


This suit is instituted on two promissory notes, amounting 
to four hundred and forty-six dollars, with interest, executed 
by Margaret Crawford, “as widow of R. F. Crawford, 
deceased, and tutrix of her minor children.” The plaintiff 
also claimed two small accounts, for money paid on account 
of the said widow and heirs. He prays judgment for the’ 


_ aggregate sum of four hundred and eighty-nine dollars. 


The defendant admitted the execution of the notes sued 
on, but pleaded a general denial to the allegations in the 
petition. She also averred that the notes in question were 
given in error, and set up an account between her late 
husband and the plaintiff, to show that nothing was owing 
to the latter. 

Testimony was introduced on this issue, from all of which, 
the district judge concluded the defence was not sustained. 
Judgment was rendered in favor of the plaintiff, and the 
defendant appealed. 


Thomas, in propria persona. 


Spaulding and Dunbar, contra. 
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Martin, J., delivered the opinion of the court. Wrsreax Dust. 

The defendant sued on two promissory notes, resisted the October, 1836. 
plaintiff’s claim, on an allegation that they were given in —xyenoxs 
error, and through misrepresentation. There was judgment p.* 
against her, and she appealed. 

The case turns on a mere question of fact, and a close Where a case 

P ° P ° ° turns on a mere 

examination of the evidence has satisfied us, that the district question of faet, 
judge correctly concluded, that the allegation set up in the p mechpae tc 


t supported. the defence 
defence was not supp oe ae 


plaintiff will be 
It is, therefore, ordered, adjudged and decreed, that the affirmed. 


judgment of the District Court be affirmed, with costs. 


NICHOLS US. ALSOP. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 


JUDGE THEREOF PRESIDING. 


Where the justice of the case is strongly in favor of the plaintiff, but owing 
toa defect in the pleadings there is a verdict against him, the court might, 
in the exercise of its discretion, grant a new trial, to enable him to correct 
the errors of his attorney, by amending the petition. 

The Supreme Court will remand a case for a new trial, when this can be 
done with propriety, and is required, in order that the ends of justice be 
attained. 


This is an action to recover back the price of a slave, 
and a sum for expenses incurred in consequence of his 
unsoundness. 

The petitioner alleges she purchased a slave from the 
defendant, for the sum of three hundred and fifty dollars, 
with full warranty, and that he has proved to be unsound 
and worthless: That she has expended a considerable 
amount for medical aid and attendance, all of which has 
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NICHOLS 
v8. 
ALSOP, 





































CASES’ IN THE SUPREME COURT 


Wesrerx Dist, proved unavailing. He is entirely valueless, having ren: 
October, 1836. 


dered no services since the sale, and is incurable. She prays 
judgment fot the sum of three hundred and fifty dollars, the 
price she originally paid, and for one hundred and fifty-five, 
dollars, in damages, as a remuneration for expenses and logg 


‘sustained, &c. 


The defendant pleaded the general issue : and upon these 
pleadings and issues the parties went to trial. The cause 
was submitted toa jury. The evidence showed that the 
slave named in the petition was affected with epilepsy, at 
the time of the sale, and never rendered any services. That 
the medical bill in attempting his cure, mnie to seventy. 
five dollars, and the other attendance on him worth fifteen - 
dollars per month. The price paid for him was three hundred 
and fifty dollars. 

It appeared there was no tender of the slave made to the 
defendant. The judge charged the jury “that the plaintiff 
could not recover, because the petition contained no prayer 
for a rescission of the sale.” This charge was. excepted to 
by the counsel for the plaintiff. © 
- The jury returned a verdict for the defendant. From 
judgment rendered thereon, the plaintiff appealed. 


Dunbar, for the plaintiff, observed that the transcript had | 
been sent to him from Concordia, and he knew nothing of 


_ the case but what appeared on the face of the record. 


2. It appeared to him, that the court erred in the 
instructions given to the jury; for the party had a right to 
institute an action for the reduction of the price, and for 
damages, without claiming a rescission of the sale. Louisiana 
Code, article 2519 to 2522. 

3. The judgment should be reversed, vat if the court is 
unable to render a final one, the case should be remanded. 
No counsel appeared for the defendant. 


Martin, J., delivered the opinion of the court. 
The plaintiff is appellant from a judgment rendered against 
her, in a redhibitory action, on the sale of a slave, afflicted 
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with epilepsy. The statement of facts made by the counsel Wesren» Disr. 
of the parties, shows the existence of the disease at the time tober, 1836. 


of the sale. That the plaintiff was at great cost and expense —nicuoxs 
in attempting to cure the slave, and in other respects suf- a 
fered great damages by his protracted illness. We do not 
recollect a stronger case on the merits presented for our 


consideration. 

The defendant had a verdict in consequence of the judge Where the 
instructing the jury, that the plaintiff could not recover, cave is strongly 
reseed i in favor of the 
because she had not prayed for a rescission of the sale in her ie Gk 
petition. It also appears from the statement of facts, that owing ms ~ 

P . : tint - 
the defendant reserved his objections to the competency of ings there is a 
the testimony, because no tender of the slave had been made. Me ning l : 
A new trial was prayed for and refused. might, in the 


bloes : : , exercise’ of its 
The justice of the case is so strongly in favor of the diseretion, grant 


appellant, that it appears to us, the district judge might * "ew ‘isl, to 


have, ex-officio, granted a new trial, in order to afford the pong Hvala 
plaintiff an opportunity of amending her petition; and to ney, by amend- 


prevent her from being the victim of an oversight of her - ne ER 
. : . e Supreme 
attorney. We do not remember a case in which, with Court will re- 


. . _ d fi 
greater propriety this court may exercise the powers con- caee wed, then 


ferred on it, to remand, when this is required, in order that this can be done 
i hae . with propriety, 
justice be attained. and is required 
in order that the 
ends of justice 


It is, therefore, ordered, adjudged and decreed, that the be attained. 
judgment of the District Court, be annulled, avoided and 
reversed ; the verdict set aside, and the case remanded for 
new proceedings, according to law; the defendant and 
appellee paying the costs of the appeal. 
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Western Dist. 


October, 1836. 


—>—>KQIa = 


WELLS’s HEIRS 
v8. 
LAMOTHE. 





' CASES IN THE SUPREME COURT. 


WELLS’S HEIRS US. LAMOTHE. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


When the court fails for the term to which the appeal is made returnable, 
and the transcript is not filed until the first day of the following term, 


it will be in time. 


So where the appeal bond is only signed by the surety, it will be sufficient 


to maintain the appeal. 


The sale of a tract of land, by an act under private signature, which does 
not even appear to be recorded, will be good between the parties, when 
it is shown that the vendee has been in possession under this title for 
nearly twenty years. Between the parties and their heirs, such an act 


forms full proof. 


This is a petitory action, in which the plaintiffs seek to 
recover a tract of land, five arpents front, by the depth of forty, 
situated on Bayou Rapides, formerly the property of their 
ancestor. The plaintiffs allege that they are entitled to this 
land, in right of their father, as his legal heirs, and that the 
defendant holds it without title. 

The defendant pleaded the general issue, and averred that 
he was the bond fide owner and possessor of the land in 
question, under a good title. That he, and those under 
whom he claims, have been in possession more than thirty 
years. He pleads prescription, and prays for judgment 
quieting him in his title and possession, &c. 

The evidence showed that the defendant derived his title 
from Wells, the plaintiffs’ ancestor, under a sale and private 
act, dated the — day of 181 , and that the vendee 
had been. in the uninterrupted possession of the land eyer 
since, a period of nearly twenty years. The case was sub- 
mitted to a jury, who returned a verdict for the defendant. 
From judgment confirming it, the plaintiffs appealed. 
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Winn, for the defendant and appellee, moved to dismiss Wesrran Dist, 
the appeal, on the ground that the record was not filed in tober, 1836. 
time. The appeal was made returnable to the first day of wruis’s uxms 
the October term, of the Supreme Court, in 1835, at Alex- suited. i 
andria, and the transcript was not filed until the first day of 
the October term, 1836. 

2, ‘The appeal bond is insufficient, not being signed by all 
the appellants. 


_ Dunbar, contra. 


1. There was no Supreme Court held at the term to 

which the cause was made returnable, but the transcript 
was filed on the first judicial day of the following term. When the court 
2. Itis not necessary that the appellant should sign the pager eg sa 
appeal bond ; if the surety signs, it is sufficient. * peal is made re- 
4 A r turnable, and the 
The case was submitted without argument on the merits. transeript’is not 
' filed until the 
: ad first day of the 
Bullard, J., delivered the opinion of the ceurt. following, term, 
. . it wi in 

The appellee moves to dismiss the appeal on two grounds : time. 


first, that the transcript was not filed on the return day, nor Sn iene 

“Ls ogee appe 
within three judicial days thereafter ; second, that no legal oy signed by 
it 


bond has been given, the principals named in that instrument “, , "°R?, ont 


never having signed it. to maintain the 
. appeal. 
I. It appears that the appeal was made returnable on the The sale of a 


firs. Monday in October, 1835, and the transcript was filed on tet of land, by 
an act under pri- 


the firsts Monday of October, 1836. It is shown by the vate signature, 


records of the court, that the term of this court for October, pomp eee 


1835, failed entirely, and no judicial day intervened between berccorded, will 
: 2 be good between 
the return day and that on which the transcript was filed. the _ parties, 


II. All the appellants do not appear to have signed the beng Wham 


bond, but it is signed by the surety. This question was bas been in pos- 
session, under 


settled in 9 Martin, 34, and 10 Martin, 74. this title, for 


; : ly ¢t 
On the merits, the case is clearly with the defendant. He oven ee 


“.s : “4s the ies and 
exhibits a sale from the ancestors of the plaintiffs, of the land (ye, Pues wich 
sued for. The act, it is true, is under private signature, and an act forms full 


does not appear to have been recorded ; but the defendant’s _— 
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Wesrrex Dist. possession, under that title for nearly twenty years past, ig 


October, 1836. 


LECKIE 
va. 
SCOTT ET AL. 





shown, and between the parties and their heirs, such an act 
forms full proof. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 





LECKIE US. SCOTT ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
‘ JUDGE OF THE SEVENTH PRESIDING. 


Where the plaintiff is interrogated to disclose the truth, respecting the 
demand sued on, and he evades answering on a technical objection, it 
creates a violent presumption, that such disclosure would have destroyed 
his claim. 

Where the maker and owner of a note, which he gets endorsed by the 
payees, transfers it to a third person, it becomes an accommodation 
paper, in which the endorser is merely a surety. 

The surety may avail himself of all the pleas to which the principal is 
entitled, except such as are personal to the latter, as non-age, coverture, 
and the like. He may plead the want of consideration, or an illegal one, 
as a gaming consideration. . 

A partner has no right to use or endorse the signature of the firm, when the 
endorsement is not made in a partnership transaction. 

It is not clear that one partner can use the endorsement of the firm, fora 

Partners 


perhaps, have no right to jeopardize the interests of their creditors, by 


private transaction, even with the express consent of the other. 


using the name of the firm to secure gambling debts. 
Any person within the verge of the court, may be called on to testify and 
disclose the truth; and if he is called as a witness, or as a party, to 
answer interrogatories, he cannot urge or excuse himself that he was not 


summoned, or had no notice to answer on that particular day. 
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So, where the plaintiff is notified to answer interrogatories, in open court, Western Dist. 
and no day is fixed, and he happens to be present in court at the trial, October, 1836. 


and refuses to answer, his presence will be considered a waiver of notice 
to appear on a particular day, and he is consequently bound to answer, or 


on his refusal and neglect, the interrogatories will be taken for confessed. 


This is an action by the holder, against thé drawer and 
endorsers of the following promissory ‘note : 


$500. “‘ ALEXANDRIA, Ist September, 1833. 
“Four months after date, I promise to pay to the order of 
W..P. & J. B. Scott, five hundred dollars, for value received. 
“R. F. SLOCUM. 
(Endorsed) “W. P. & J. B. Scorr.” 


The drawer let final judgment go against him by default, 
for the amount of the note. 

The plaintiff alleges that demand of payment was made 
on the drawer, and refused, and that the note was protested 
for non-payment, and due notice thereof given to the endors- 
ers; he therefore prays for judgment in solido, against the 
defendants, &c. 

J. B. Scott, one of the defendants, pleaded a general 
denial, and that he was in no way responsible, because the 
note sued on was given without consideration, as between 
any of the parties to it, being for a gambling debt, which 
fact was within the knowledge of all the parties to the note, 
at the time it was given: that if ever said note was endors- 
ed by his firm, it was without his knowledge or authority, 
and he is not liable for any transaction of this kind, being for 
a gambling debt, known to the plaintiff, and in no way 
connected with his mercantile business. He prays to be 
dismissed with his costs. 

The defendant, J. B. Scott, further prays, that the plaintiff 
be ruled to answer the following interrogatories, to wit: 

Ist. Was not the note sued on given to you with the 
endorsement of W. P. & J. B: Scott upon it, by Slocum, the 
defendant, for a sum of money which you claimed to be due 
you from said Slocum ? 
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Western Dist. 


October, 18:6. 


LECKIE 


v8. 
SCOTT ET AL, 


CASES IN THE SUPREME COURT 


2d. Was not the amount claimed by you from Slocum, 
and fer which the note was given, made up of sums which 
had been won from said Slocum by you, at cards; and if not 
all, say how much of it was so made up ? 

3d. Was. any part of said note made up of amounts or 


. sums won by W. D., of Slocum, and by him transferred to 





you, with a knowledge on your part, that it had been won? 
If any, say how much. 

4th. Did you ever give any other consideration for the 
note sued on, than the one as set forth in the foregoing 
interrogatories? If any, state what it was. 

The evidence showed, that the endorsment was made by 
W. P. Scott, one of the partners of the commercial firm of 
W. P. & J. B. Scott, and that the note was protested during 
the existence of the firm. 

No day or time having been fixed for the plaintiff to 
answer the interrogatories propounded by the defendant, J. 
B. Scott, but the former being in court, the counsel for the 
latter moved, that he be ruled to answer them in open court, 
in the presence of the jury, the motion was allowed by 
the court, and the plaintiff ordered to answer accordingly, 
This was done after a decision of the court upon argu- 
ment, that a former order was defective, because no day 
had been fixed upon, &c; and the plaintiff failing to 
answer in open court, as first above ordered, the court 
instructed the jury, that said interrogatories were to be taken 
for confessed; to which opinion of the court, plaintiff’s 
counsel took a bill of exceptions. 

Objections were also made to the defectiveness of the 
protest and notice of non-payment. 

The jury, notwithstanding the instructions of the court, to 
take the interrogatories propounded to the plaintiff for con- 
fessed, in consequence of the refusal to answer them, returned 
a verdict against the defendant, J. B. Scott. From judgment 
rendered thereon, he appealed. 


Winn and Dunbar, for the plaintiff, insisted that the defence 
set up, that the note was given for a gaming consideration, 
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good, as between the maker and the plaintiff. 


- the truth, which he evaded on a technical objection. The ration. 
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could not avail the endorser, although it might have been Wuzsrsay Dist. 
October, 1836. 





2. The plaintiff was not bound to answer the interrogatories, LECKIX 
because there was no day fixed; the decision of the court, scorr vran 


requiring them to be answered forthwith, was erroneous and 
illegal. 

$. It was an alteration in the pleadings to require the 
answers after trial had commenced. No plea can then be 
put in, except the plea of prescription. 


Flint and Hyams, for the defendant and appellant. ie a 
1. The party was present in court when the trial plaintiff ia inter~ 


commenced, and there could be no objection to a motion, "Ssed, % dis 


that he should be ruled to answer forthwith. He had been respecting the 
mand sued on, 


previously notified of the interrogatories, and could not be and he. evades 


taken by surprise, as he was bound to take notice of them. {echnical objec 


There was no particular time required, and none could -be % It creates a 
; : - Violent presump- 

more appropriately selected, than during the progress of the tion that sueh 
. disclosure would 
trial. have destroyed 


2. The equity and consideration can be gone into between oe me 
all the parties to a note. The plaintiff in this case knew maker and-eedll 
well the note was given for a gaming consideration, and that “<< he pe 


the endorsement was made by a member of the firm, without endorsed by the 
payees, transfers 

the consent of J. B. Scott, the present defendant. ‘it toa third pere 
son, it becomes 

. : an accommodar 
Winn, in reply. ties e, in 
which the en-° 


1. The defendant, Slocum, had a right to pay this debt to dorser is merely ‘ 
the plaintiff, in any way he pleased. He could pay it in an ia e 
endorsed note of any person, and the parties to the note had may avail hime 
no right to inquire for what it had been given. He hada pal A 


p a ’ 5 the princi is 
right to get his own note endorsed, and pass it off. An cated, Conan 


endorsed note passes by delivery, as a bank note. such as are per= — 
sonal to the late 
: - rae ter, as n 
Martin, J., delivered the opinion of the court. coverture, 
the like. He 


It appears to us, that if in any instance, justice requires may plead the 
that the case should be remanded, it is the present. Ghildnver ave 


The appellant appealed to the plaintiff for the discovery of woheeuatel 


} 
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Western Dist. latter being accidentally present at the trial, the court called 
October, 1836. ypon him to disclose the truth, and he refused to do so; 
uecxiz hence a most violent presumption arises, that such a disclo. 


scorr raz, sure as he was called on to make, would have destroyed his 


A partner has claim. 


no right to use Presuming the’ facts suggested by the appellant in hie 


signature of the interrogatories to exist, let us examine their effect upon the 
endorsement is case before us. The maker of the note transferred it to the 


t mad ‘aes 
“ag spate appellee, after procuring its endorsement by the firm of W, 


transaction. P. & J. B. Scott. The former was therefore the owner, and 
It is not clear 


that one partner if so, it was an accommodation paper, in which the endorser 


can use the <r was merely a surety. The surety may avail himself of all 


firm for a pri- the pleas, to which the principal is entitled, except such as 
vate transaction, 
even with the are personal to the latter, as non-age, coverture, and the 


$e 
Sf the other, like. He may therefore piead the want of consideration, or 


og per- an illegal one. In such a case the facts alleged would 
aps, have no ; 3 . . 
right to jeopar- support the latter plea, to wil: a gaming consideration. 


h ° 
ale yo It further appears, that the appellant did not endorse the 


creditors, by : . 2 
orroe the nan, Note himself, and the endorsement not being made in a part- 


of the firm, to nership transaction, his partner had no right to use the 


bling 
=. signature of the firm. 


be ey scone It is not very clear, that if the note had been endorsed with 
of the court, the special consent of the appellant, the plaintiff could even 


Ses eactity- od then have obtained judgment thereon against the firm. 


disclos th i ] j i , 
Rain; andit he Partners, perhaps, have no right to jeopardize the interests of 
is called as a their creditors, by using the name of the firm to secure 


witness, or as a e 
rty, to answer gambling debts. 


interrogatories, : . : : 
be cannot urge, The conclusion at which the court has arrived on this part 


or excuse him- of the case, renders it unnecessary to notice the clerical 


self, thathe was. : 2 
not summoned, Mistake in date, as respects the notice of protest. 


or had no notice ‘ . a . ; 
toansweron tha: La remanding the cause, it becomes necessary to inquire 


particular day. jnto the propriety of the charge of the district judge, to the 
pail i ot jury, with a view to ascertain whether any direction is to be 


ed to answer given by this court. 
interrogatories, . 
in open court, It appears to us, that our learned brother did not err. Any 


ae acd? he person within the verge of the court, during the trial, may 


paws, ‘obo be be called upon to disclose the truth. If he be called asa 
at the trial, a witness, he cannot urge that he was not summoned. If he 
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be called upon as a party to the suit, he has no better right Wesrerx Disz. 
to excuse himself on the ground that he was not ruled to October, 1836. 
" 2 ——————— 
answer on that particular day. The court will, however, see BACA 
that he is not taken by surprise. In the present case, the panos ox at. 
plaintiff had been notified to answer interrogatories in OpeN refuses to an- 
| i i arti swer, his pre- 
court, and necessarily during the trial. No particular day Sv«r, WS, PES 
had been fixed, consequently no advantage could have been eonsidered a 
taken of his failure. His presence at the trial was a waiver to appear oa. @ 
. f . , 2 particular day 
of notice to appear on a given day; he was therefore bound £000 is, ool 
to answer the interrogatories, or submit to the consequences quently, bound 


: : to a , or 
of his refusal or neglect. Thus the jury were correctly on his refusal 
, . ’ : . and negleet the 
instructed to take the interrogatories pro confessis. ravens. once be 

. will be taken 


It is, therefore, ordered, adjudged and decreed, that the il: 5 


judgment of the District Court be annulled, avoided and 
reversed, the verdict set aside, and the case rémanded for 
a new trial; the plaintiff and appellee paying the costs of 
this appeal. 


BACA vS. RAMOS ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


. Where a commercial partnership purchases immovable property, as g 
house and lot, which is paid for out of the partnership funds, and the title 
taken in the name of the firm, the partners become joint owners, and 
either may sell his undivided share, which is also liable to seizure for his 
private debts. 

’ The title is in the partner for his undivided share of real estate, which may 
be sold by him or by his creditors, but when the property belongs to a 


commercial partnership, he must account to his co-partners for the price 
or value thereof, 
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Wesrexn Dist. S0 where a partner sells his interest in the partnership to his co-partners, 
October, 1836. 
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for a certain sum, he cannot afterwards demand a sale for a partition 
of certain real estate, held by the commercial firm of which he wasa 
member, as the price or value belongs to the other partners. 

The ‘courts of Louisiana, acting on principles of equity, will enforce the 
rights of the equitable owner to immovable property or rights, by 
compelling the legal one to make a conveyance. 


This is an action instituted in the first place, to rescind a 
sale or transaction, by which the plaintiff sold his interest 
in a commercial partnership to his co-partners, on the score 
of lesion, and to recover the one third of an undivided 
interest in a lot of ground which had been purchased, and 
the title taken in the name of the firm while he was a 
member. 

The plaintiff alleges, that in May, 1833, he sold his 
one third interest in a partnership stock, to his two co-patt- 
ners, for two hundred and fifty dollars, on their representation 
that this was an equitable division. He had confided the 
business to his co-partners, but has ascertained that the 
property of the concern was worth at least three thousand 
dollars, which would have given him a share of one thousand 
dollars. That he was deceived by the defendants, who had 
charge of the books and accounts, and knew well the worth 
and condition of the firm, and in consequence, he has suffered 
great loss or lesion, and is entitled to reliéf; and further, that 
he is the owner of one third of a lot of ground purchased © 
jointly with his co-partners during the partnership. 

He prays judgment for the sum of seven hundred and fifty 
dollars, and that the lot of ground in question be sold, to put 
an end to the indivision that exists, and the one third of the 
proceeds be paid over to him. 

, The defendants pleaded the general issue. They aver, 
that the partnership was dissolved the 23d of May, 1833, 
and that the plaintiff received for his share two hundred and 
fifty dollars, and gave his receipt therefor, and assent to the 
transaction. 

‘ The evidence disproved the allegation, that the plaintiff had 
suffered lesion ; but it appeared, that a short time before the 
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dissolution of the partnership, in April, 1833, a house and lot Wzsreax Disr. 
were purchased by the firm for five hundred dollars.» The _Ociober, 1896. 
act of sale states, that the vendor “sells to Joseph Ramos, —aaca 
Antonio Baca, and Jose Preba, partners, trading in the town gaxos stan 
of Natchitoches, under the firm and style of Joseph Ramos 
& Co., one half of a lot of ground, &c. in consideration of 
having received from Ramos & Co., the sum of two hundred 
and fifty dollars, and their promissory note for two hundred 
and fifty dollars, secured by mortgage on the premises,” &c. 
The receipt of the plaintiff, which he gave on the dissolu- 
tion of the firm, in May following, expresses on its face, that 


"he has received from the other two partners two hundred 


and fifty dollars, for his share of the partnership, and gives 
a full acquittance. 

‘The district judge-gave judgment for the plaintiff, that the 
lot be sold and the proceeds divided equally among the three 
partners. ‘The defendants appealed. ? 


Gayoso, for the plaintiff. 


Dunbar, contra. 


Martin, J. delivered the opinion of the court. 


The defendants are appellants froma judgment which 
decrees the sale of a house and lot, (purchased by the parties 
to this suit, during the existence of a commercial partnership 
between them,) for the purpose of making a partition. 
It appears that after the purchase, the partnership was 
dissolved by agreement, under which the plaintiff received eaten 
the sum of two hundred and fifty dollars, as the amount of Ship purchases 


gall , : immovable pro- 
his interest in the partnership concern. The defendants perty. eee heme 
. ‘ 4 inetd . _, and lot, which is 
having paid this sum to the plaintiff, retained the possession paid for out of 
of all the property of the partnership, and continued in the fund ead te 
business of the concern. title taken in the 
name of the firm, 


The only question which this case presents, is, whether the partners be- 
the house and lot was part of the partnership property. ne tak ate 


inti may sell his un- 
The counsel for the plaintiff and appellee, contends that ron ergs: eg 


this is joint property, in which he is joint owner, and not which is also 






















420 CASES IN THE SUPREME COURT 


Wssrery Dist. partnership property. Louisiana Code, 2796. 3 Louisiang 
October, 1836. Reports, 496. 


BACA The act of sale, by which the premises was acquired, 


namos svat, Shows that the purchase was made by the parties to this suit 


liable to seizure as partners, trading under the firm of Joseph Ramos & Co, 


for hi ivat . . : 
debts,» and a note was given for one half of the price, bearing the 


The title isin g : ie 
the partner for #gnature of the firm. The partners were joint owners, and 


his undivided either of them might have sold his undivided share or interest 
share of reali es- , e . ° . ‘ 
tate, which may In the property, which was liable to seizure for his private 


by hi oa , 

be nas oon, debts. ; 3 Louisiana Reports, 496. But in case of such sale 

av Seerte and seizure, he must have accounted to his partners for the 
i=) vag < + + 

longs to acom- price. Neither could he ‘have occupied any part of the 


ial . i ‘ FE 
» gay Lapeae property for his private use, without compensating his 


rsa i = co-partners. In fact, the title to one undivided third was 
the price or in him, but the value thereof belonged to the partnership. 


f. . . . 4 
“gen . When the plaintiff withdrew from the partnership, and 


ecole aay = received a given sum, he relinquished his interest in the, 
partnership _ to value of the house and lot in question to his co-partners, 


i -part 3 : ens 
for a certain He has, therefore, no right to demand a sale for a partition, 


ab diadiiniiais ba _ a fe : 
~ eRe rae immediately after it, the price, being the value of the 
mand a sale for premises, would instantly become the property of the 


a partition of 
iain real es- defendants. 


tate acid ci The distinction which we have taken between the title, by 


a, ill which by which the property is held, and the value thereof is well 
e wai mem- ° . : 
ber, as the price Known in the other states of the Union, where the common 


i ——e law prevails. These rights are there distinguished by the 


partners. expressions, “legal title,’ and “equitable title.’ There, 
The courts of ; : , / 
Louisiana, act- courts of equity enforce the rights of the equitable owner, by 


pr Riese equity, Compelling the legal one to make a conveyance to the other, 


will enforce the j i id i 7 
bores afew precisely as this court did in the case of Hall vs. Sprigg, 7 
equitable owner Martin, 243. 

to immovable 

property . or 

rights, by com’ It is, therefore, ordered, adjudged and decreed, that the 
pelling the legal , ire . : 

one to make a judgment of the District be annulled, avoided-and reversed, 


eonveymne®- and that ours be for the defendants, with costs in both courts. 
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RUSSELL US. SPRIGG. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


“The clerk of the District Court is a competent person to become surety in 
an appeal bond, taken in his own court. 

In an action of lesion beyond moiety, the word imposition is technical, and 
does not amount to fraud, which authorizes the vendor to have the sale 
declared absolutely null and void. 

Actions receive their character from the nature of the relief sought, and an 
amendment which alters the substance of the original demand in this 
respect, is inadmissible. 

So in an action of /esion outre moitié, in which it is alleged the vendee 
effected the sale and purchase by imposition, an amended petition is 
offered, alleging fraud and false promises, it will be disallowed, as 
changing the substance or nature of the original action. 

In an action for the rescission of a sale, on account of lesion, a witness, who 
is a mortgage creditor of the plaintiff, from the recording of a judicial 
mortgage, which would attach to the land sought to be recovered, is not 
‘incompetent to testify, on the part of the plaintiff, on the score of interest. 


This is an action to rescind a sale of a tract of land, on the 
. ground of lesion, beyond moiety. 

The plaintiff alleges, that in December, 1828, he arrived 
in the parish of Rapides, from Mobile, and being exceedingly 
enfeebled in body and mind, he was induced to sell to the 
defendant, a tract of land in said parish, for five thousand 
dollars, which was at the time, well worth twelve or fifteen 
thousand dollars. That said sale was effected by imposition, 
on the part of the purchaser, and that there is lesion beyond 
moiety to his injury, seven thousand dollars. He prays 


- that the said sale be cancelled, annulled, and set aside, on 


account of the lesion to his injury. The defendant pleaded 
the general issue. 

The plaintiff moved the court for leave to file an amended 
petition, alleging the sale in question to have been obtained 





Westen Dist. 
October, 1836. 
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Wesrerx Dist. by fraud, and false and fraudulent promises, and obligations 
October, 1856. by the defendant, and by promises and engagements on hig 



























part, forming the consideration which he has never complied 
with. ‘This leave was refused, and the decision of the court 
excepted to. | 

On the trial, the plaintiff called a witness whose competency 
was objected to, on the score of interest, and rejected by the 
court as incompetent. He stated in his examination, on hig 
voir dire, that he was interested so far as this, that if the 
plaintiff succeeds, he holds a recorded judgment against him, 
which operates on all his property, and which, he believes, 
can be enforced against the disputed premises if they are 
recovered ; and he knows of no other means by which he 
could possibly obtain payment. A bill of exception was 
taken to the opinion of the court, rejecting this witness. 

This action is founded on the 1854th article of the Loui- 
siana Code, which says: ‘ Lesion is’the injury suffered by 
one who does not receive a full equivalent for what he gives 
in a commutative contract. The remedy given for this 
injury, is founded on its being the effect of implied error or 
imposition, for in every commutative contract, equivalents are 
supposed to be given and received.” _ 

The cause was submitted to a jury, who returned a verdict 
for the defendant. The plaintiff appealed. 


Dunbar, Thomas and Boyce, of counsel for the defendant, 
moved to dismiss the appeal, because it was not taken 
according tolaw. The clerk of the court, who is required 
by law to take good security, is himself the surety in the 
appeal bond. This is illegal and the bond void. 


Winn, contra. 


The case was submitted without arzument on the merits. . 


Martin, J., delivered the opinion of the court. 


This is an action of lesion outre moitié. The plea is the 
general issue. 
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The plaintiff offered an amended petition, which was Wesrenxx Dist. 


rejected. There was judgment against him and he appealed. 

The dismissal of the appeal is prayed,‘on the ground ‘that 
the clerk of the District Court is the surety in the appeal 
pond, and it is urged, that it is made his duty by law to 
take the bond, and to judge of the responsibility of the 


surety. 
No law is, however, cited, constituting the clerk the 


exclusive judge of the responsibility of the surety in such. 


cases as*the present, nor making it his duty to take the 
bond. The judge may certainly take it himself, or order it 
tobe taken. In the first case he must, and in the last he 
may, approve of the surety. Indeed, an appellant apprehen- 
sive of any difficulty from the clerk, might offer his surety to 
the judge for his approval. In the present case, nothing 
shows whether the bond was taken by the judge or the 
clerk, and if any ciregimstance shows that it was improper 
for the latter to take it, we are not to presume therefrom, 
that it was not taken by the former. The appeal must, 
therefore, be sustained. ' 

The case is placed before us on two bills of exception ; the 
first is, to the refusal of leave to file the amended petition, 
and the other, to the rejection of a witness offered by the 
plaintiff. 

I. The object of the plaintiff, in the amended petition, 
appears to us to have been to change the nature of the 
action. It alleged that the sale was obtained through fraud, 
promises, and engagements, which have not been performed, 
and concludes with a prayer that the sale may be declared 
null and void. 

The original petition states the sale to have been effected 
by imposition on the part of the purchaser. Hence we have 
doubted whether the amended petition, @lleging fraud, and 
promises, and. engagements not performed, might not be 
considered as a development only, of the charge of imposition 
stated in the original petition. 

In a charge of lesion outre moitié, the word imposition is 
technical. The Louisiana Code, 1854, says this action is 


October, 1856. 
—————————— 1 
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Wests Dist. founded on implied error or imposition. The plaintiff in this 
October, 1836. action is not entitled to have the’ sale declared null and voj 
nussexx  Dsolutely, but to have it rescinded, unless the defendant : 
pe pays the full value of the property sold. 
does not amount 22 the action in which fraud is charged, as well as the 
— —_— non-performance of the promises and engagements of the 
authorizes e e ° Pa 
vendor to have purchaser, the vendor is entitled to an absolute rescission of 
ob Footy wall the sale, and the vendee cannot avail himself ofthe faculty 
and void. of supplying the difference between the price and the value 
of the premises, as in the action of lesion outre moitié. 
Actions re- Actions receive their character from the nature of the 
ceive their cha relief sought. The Code of Practice, 419, forbids amend- 


nature of the re- ments which “alter or change the substance of the original 
lief sought, and ; : ; ie 
an amendment demand, by making it different from the one originally 


which alters the 9 : 
substance of the brought. 


ihe ere It is clear, therefore, that if different remedies are sought 
isinadmissible. in the two petitions, the amended oneghanged the substance 
of the demand in the original, and made it different. 

It is true the first petition concluded with a prayer for the 
rescission of the sale, without mentioning the faculty which 
the defendant always has in the action of lesion outre moitié, 
to supply the difference between the price and the value of 
the thing sold. The facts presented are those that give rise 
to this action, for the word imposition must be taken in the 

So, in an ac- Sense in which it is used in the code, i. e. the imposition 
tion of iesion ov which is implied from the lowness of the price. We have 
e motié, in : 
es A is a no doubt that it would have been our duty to reverse the 
t . . ° ° ° le a 
ei don sake judgment of the District Court, if, on this petition, the defen-- 
and purehase by dant had been refused the faculty of averting the rescission 
emposition, an ; 
amended peti- of the sale, by the payment of the difference between the 
tion is offered, « rae adit 
alleging fraud price and value. On the amended petition, it is equally 
ses, it will be clear, he would not have been entitled to the exercise of this 
disallowed, as faculty. It is, th@refore, evident that the District Court did 
changing _ the i i ° 
substance or na- NOt err in disallowing the amendment. 
= at ng oe The witness whose competency was objected to, on the 
score of interest, is a mortgage creditor of the plaintiff, and 
under a rescission of the sale, his mortgage would attach to 


the premises in question, and the plaintiff is said to have no 
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other property which could be subject thereto. This interest Wxsreny Dist. 
appears to us too remote. It depends on two contingencies, October, 1896. 
the success of the plaintiff in the suit, and the refusal of the cox xr at. 


defendant to avail himself of the faculty of avoiding the jixcn% unas, 


rescission of the sale. The argument of the defendant’s 5, jan action 


counsel assumes, that this witness is the sole or eldest Pr age apa 
mortgage creditor of the plaintiff. If the objection was count of lesion, 


. feather — hogs 
sustained, it might be contended that the plaintiff’s judg- id Lag Pops 


. . : creditor of the 
ment creditors, offered as witnesses, ought to be rejected, plaintiff from the 


even wheh the object of the suit is not the recovery of land recording of a 
judicial mort- 


‘on which their mortgages might attach, for the judgment gage which 


which he might obtain would be liable to their executions. oe teal ee 


With nearly equal reason, simple creditors might be objected to be resovered, 
. . . is not incompe=- 
to when the solvency of the plaintiff was doubtful, for in tent to combi am 


: : the part of the 
such cases they would have an interest, or derive a benefit plaintiff, on the 
from the increase of his property and his means to pay his score of interest. 


debts, if he recovered. * 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, the verdict set aside, and the case remanded, with 
directions to the judge to receive the testimony of the 
witness objected to; the appellee paying the costs of this 


appeal. 


COX ET AL. v8. HUNTER’S HEIRS. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAG DISTRICT, THE 


JUDGE OF THE FIFTH PRESIDING. 


Where the succession of the deceased husband is in the hands of the widow 
and heirs, some of the latter being minors, and it appeared an 
administrator had been appointed to the succession, but had rendered no 
account: Held, that the District Court was without jurisdiction in a suit 


54 
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HUNTER’S HEIRS, 
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against the widow and heirs, for a debt of the husband, except so far as 
her half of the community is concerned, or she may have intermeddled, 


This is an action instituted by Bartley Cox and others, 
against the widow and heirs of the late P. H. Hunter, to 
render them liable for two debts of the deceased, contracted 
in his life time. The plaintiffs allege that Hunter died in 
1830, leaving a widow in community, who is bound for one 
half of the debts; and also several heirs who inherit the 
other half of said community, and are consequently bound 
for one half of the debts thereof. They pray judgment 
accordingly. 

The defendants declined answering to the mnigg and 
pleaded the following exceptions : 

Ist. That the District Court has no jurisdiction of the case, 

2d. That an administrator has been appointed to the estate 
of said Hunter; and that the Court of Probates is the only 
jurisdiction that can entertain this suit. 

3d. That these claims were never presented to the 
administrator for acceptance or rejection; wherefore, they 
pray that the suit be dismissed. 

The cause was tried on these pleadings and issues. 

The statement of facts showed, that Mrs. Hunter formerly 
administered on the estate of her husband, but had never 
rendered an account. That both the widow and heirs 
accepted the succession, with benefit of inventory, and were 
in the possession and culture of the plantation ; and that since 
the institution of this suit, a new administrator has been 
appointed. 

Upon this evidence, and under the pleadings, the district 
judge was of opinion he had no jurisdiction of the case, and 
gave judgment of dismissal. The plaintiffs appealed. 


Elgee, for the plaintiffs, maintained that there was no - 


administrator to represent the succession of the deceased ; and 
it being shown that the widow and heirs were in possession, 


(the minors represented by their mother and natural tutrix,) ° 


they are amenable to the yveneral jurisdiction, and suable in 
the District Court. Code of Practice,996. 6 Martin, N.S., 519. 
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Dunbar, conira. 

1. Thought that the case of Roman et al. vs. Roman’s 
minors, was decisive of this, and that the judgment of 
dismissal must be confirmed. 4 Louisiana Reports, 202. 

9. The widow cannot be made liable, for it is not shown, 
or even alleged, that the claims of the plaintiffs were 
contracted during marriage, or that it is a community debt. 

’ 8. The widow and heirs should have been sued in the 
Probate Court. The succession was accepted, with benefit 
of inventory, and all claims against it should be presented fo 
liquidation in that court. 


Bullard, J., delivered the opinion of the court. 

This is an action against the widow and heirs of the late 
P. H. Hunter, to recover a debt due by him at his decease. 
Some of the heirs appear to be minors, and are represented 
by their natural tutrix. 

The defendants excepted to the jurisdiction of the District 
Court, averring that an administratrix had been appointed 
to the estate, and that the plaintiffs’ claim had never been 
regularly presented for acceptance or rejection. 

The court declined jurisdiction of the case, and the plaintiffs 
appealed. 

It was shown on. the trial below, that there had been an 
administrator, whose account had not been rendered, and 
that since the institution of this suit, the Court of Probates 
had made a second appointment. The heirs being minors, 
and the estate necessarily accepted, under benefit of inven- 
tory, we are of opinion, that the court did not err, in sus- 
taining the exception, so far as they are concerned. The 
estate does not appear to come under the provisions of article 
995, of the Code of Practice. . 

But with respect to the widow, against whom judgment is 
claimed for one half of the debt, as concerned in the commu- 
nity, the same principle does not apply. A community of 
acquests and gains, cannot be accepted, under. benefit of 
inventory, and if the widow has accepted the community, or 
intermeddled in such a manner, as to render her liable for 
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Western Dist, 
October, 1836. 


cox ET AL, 


v8. 
HUNTER’S HEIRS, 


Where the suc- 
cession of the 
deceased hus- 
band is in the 
hands of the 
widowand heirs, 
some of the lat- 
ter being mi- 
nors, and it ap- 
peared an ad- 
ministrator had 
been appointed 
to the succes- 
sion, but had 
rendered no ac- 
count : Held, 
that the District 
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out jurisdiction 
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Westrrw Dist. one half the debts she may be sued in the ordinary tribu- 
October, 1856. nals, and her liability established. As to her, we are: of 


ROWLEY’S HEIRS opinion, the court erred in dismissing the suit. 
vs. 
CHENEY Ef AL. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled, avoided and 
reversed ; that the plea to the jurisdiction of the District 
Court, so far only as relates to the heirs, be sustained, and 
the suit be dismissed with costs; but that so far as it concerns 
the widow in. her own right, that the plea be overruled, and 
the case remanded to the District Court, for further proceed. 
ings according to law, and that the costs of the appeal be 
paid by the widow. 


ROWLEY’S HEIRS US. CHENEY ET AL. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES, 


On a motion to set aside a non-suit, by a transferree of the claim of one of 
the plaintiffs, and it is objected on the appeal that he was no party and 
had no interest, the case will not be remanded to inquire into his interest, 
when the motion was received and acted on in the court below, without 
this objection being urged. 

In a suit against executors and tutors, to account when the latter file a 
partial account, and pray for time to render a final one, and objections 
are made to it: Held, that the Probate Court improperly non-suited the 
plaintiffs, on the ground of absence of counsel. In the absence of the 
plaintiffs, the court might have overruled their objections to the account, 
but could not turn them out of court without a final action on their 
claim. 

This is an action against W. H. and D. Cheney, testa- 


mentary executors of Job Rowley, deceased, and testamentary 
tutors of his minor heirs, the plaintiffs, to compel: them to 
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render an account of their administration, to pay over any Wesrenx Drs: 


balance that may be in their hands. 


October, 1836. 


The plaintiffs allege, that they are the legal representatives ROWLEY’S HEIRS 


of Job Rowley, who died in 1820, when the defendants 
became seized of his estate, which amounted to twenty-nine 
thousand five hundred and seven dollars, according to the 
inventory. 

They further allege, that in 1829, the defendants, without 
authority of law, sold all the property of the estate to pay the 
debts, by which they (the minors) sustained a loss of thirty 
thousand dollars. 

They pray that the defendants be required to render an 
account, in both capacities of testamentary executors and 
tutors, and pay over whatever sums that may be ascertained 
to be due. 

The defendants on being ordered, rendered a partial 
account, and prayed for further time to make a full and final 
one. 

The plaintiffs filed exceptions to many of the items in the 
account rendered, and excepted to blending the two accounts 
as executors and tutors. 

The case stood on these issues, and was continued for 
several monthly terms of the Probate Court, when at the 
December term, 1835, it was called, and the plaintiffs not 
appearing, a judgment of non-suit was entered. 

Wells, who claimed to be a transferree of one of the 
parties plaintiff, filed his affidavit, and moved to set aside 
the non-suit, on the ground that the plaintiffs’ counsel were 
both absent, one on account of sickness, and the other on a 
journey, whose return was anticipated in time for the trial ; 
that trusting to them the judgment was rendered without 
giving him an opportunity to be heard. 

The court refused to entertain the motion and re-instate 
the cause. From judgment overruling the motion and 
affidavit, this plaintiff appealed. 


Dunbar, for the plaintiff. 
| Winn, contra. 


v8. 
CHENEY ET Al, 
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Westsax Dist. Martin, J., delivered the opinion of the court. 
October, 1856. = The defendants being the executors of the ancestor of the 
rowzer’s eins defendants, and also their tutors, were called upon to render 


curney grat. 20 account of their administration in both capacities, and 


On a motion complied with the desire of the plaintiffs, who thereupon filed 


ea te * their opposition to the accounts thus rendered. 
transferee of The suit was continued during the monthly terms of 


the claim of 
of the | plaintiffs, the Court of Probates, from April to December, when the 


and a cn. the Plaintiffs not appearing, a judgment of non-suit was entered, 


appeal, that he Shortly after, and during the December term, Wells came 


ar ary bi gd forward and filed his affidavit, stating that he was the trans. 


terest, the 8 ferree of the share of one of the plaintiffs, and that one 


manded to in- of the attorneys of the plaintiffs had been prevented, by 


uire into his, ,, a : 
Eiecest, “when indisposition, from attending court on the day the non-suit 


the motion was was taken, and that the other was absent on a journey, 


acted on in the although his return before that time had been anticipated ; 


court below, ss “ ‘ 
without this ob- he therefore prayed that the non-suit be set aside, which 


imery being was refused, whereupon he appealed. 


In a suit It has been objected in this court that the appellant was 


Sead tates NOt a party to this suit ‘at its inception, during its progress, 


> tage _ nor at its termination by the judgment of non-suit, that he 
partial account, has no interest therein, and is not aggrieved by this judgment, 


and pray sar wherefore the appellees pray that the case may be remanded 


a final one, and for an inquiry into his interest. 

objections are g ‘ 

made to it: This has appeared to us unnecessary, as the motion was 
Heid, that the ‘ ‘ 2 
Probate Court received and acted upon in the Court of Probates, without 


improperly non- : : : p 
cleed the jain the absence of any interest in the applicant being urged at 


tiff, on the the bar, or in the opinion of the court overruling it. 


d of ab- “ 
Snecof counsel. It would have been the duty of this court to reverse the 


= the plaintiff, judgment of the Court of Probates, even if the motion to set 

— — aside the non-suit had not been made. The absence of the 
iv" _—T . ° 

their objections plaintiffs when called, might, at most, have authorized the 

fo the account Court of Probates to overrule their objections. | 

turn them out of justi j 

pt aap a It cannot, however, justify turning them out of court 

final action on Without a final action on their claim. 

their claim. Y 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be annulled, avoided and 
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reversed, and the case remanded for further proceedings Wxsrerx Dist. 

according to law; the appellees paying the costs of this _Ortoer, 1896- 

appeal. GREEN , 
v8 


BOYCE, 


. GREEN vs. BOYCE. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
PARISH JUDGE OF THE PARISH OF RAPIDES PRESIDING. 


Where the defendant received a deed, in 1829, to five hundred acres of 
land in a Spanish grant, not located and patented, valued at five hundred 
dollars, for his professional services in procuring from the General 
Government a location, survey and patent to said grant of a league 
square: Held, that it appearing from the evidence the defendant was 
instrumental in procuring an advantageous location, though no patent 
has issued, he is not liable in an action of lesion beyond moiely 6n his 


contract. 


This is an action to rescind a contract for lesion beyond 
moiety. 

The plaintiff charges that in 1829 he deeded to the defend- 
ant five hundred acres of land, estimated at five hundred 
dollars, being part of a league square, confirmed under a 
Spanish grant. That this land was given in consideration of 
professional services to be rendered by the defendant, in pro- 
curing a location, survey and patent for said grant of land, 
from the general government of the United States. 

He further charges that the defendant has wholly failed 
to perform said services, by which he has suffered lesion in said 
contract, exceeding one half of the value of the land con- 
veyed ; that in fact there is an entire failure of the considera- 
tion, and the defendant has been guilty of fraud in obtaining 
said deed. He prays that the deed and agreement between 
him and the defendant be cancelled and annulled. 












Western Dist. 
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The defendant pleaded the general issue. He avers that 


October, 1856. the charge of fraud is false and unfounded, and puts the 



































- plaintiff on strict proof of every allegation. He further pleads 
the prescription of four years against the action of lesion. 

Upon these pleadings and issues the case was submitted 
for trial before a jury. 

So far as the plea of prescription is concerned, the evidence 
showed that on the 3d of August, 1827, the plaintiff conveyed _ 
to the defendant five hundred acres of the land in question, 
by an act under private signature, to be located on Red River, 
and within the limits of a league square of land confirmed by 
congress to Richard Green, in consideration of one dollar per 
acre, to be discharged as follows: ‘He (Judge Bi yce) has 
rendered some professional services, and he is willing to attend 
to my claim until he obtains a patent for me and pays the 
fees of office, &c.” 

On the 4th of March, 1829, the plaintiff makes another 
deed confirmatory of the first, declaring, ‘ that he has here. 
tofore sold and conveyed, and does by these presents sell and 
convey, a certain tract of five hundred acres of land, being 
part of’a tract confirmed to the said Richard Green, of one 
league square on each side of the bayou Rigolet, to be 
bounded in front to the said bayou, &c.” “In consideration, 
the said Boyce has heretofore paid to the said Green the sum 
of five hundred dollars.” 

Suit was instituted to rescind this contract of sale, and 
service of citation made on the 4th March, 1833, precisely 
four years after the date of the last deed. 

The judge instructed the jury that the deed of 1829 should 
be taken as confirmatory of that of 1827, and that an agtion 
of lesion was barred by the prescription of four years. That 
the value of the land was to be estimated at what such Jand 
sold for in the neighborhood at the date of this sale. And 
' further, if there was no fraud at the inception of the contract, 
and part of the consideration performed, the jury should find — 
for the defendant.” The plaintiff’s counsel excepted to this 
charge as erroneous. 
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On the merits it appeared that the plaintiff was the owner Wesrerw Dist. 
of a land claim of one league square, calling for its location Oesber, 1836. 
at the mouth of Racoon Creek on the Rowgully bayou, = cxxzs 

v8. 


Rapides, founded on a permission and grant from the Spanish 
government. This claim was favorably reported on to con- 
gress, and confirmed in 1820, but no actual location or survey 
was made, and no patent had ever issued to the grantees. 

A variety of testimony was introduced to show the nature 
and value of the services rendered by the defendant. It 
appeared that the township which embraces this claim, was 
surveyed by a deputy surveyor of the United States, in 1813. 
That the sectional lines and private claims were traced and 
run out by M‘Crummen & Lewis, deputy surveyors, in 1822. 
It was returned into the Surveyor General’s Office and 
reported to the General Land Office, with this claim in dotted 
lines as spurious, and remained in a state of suspense until 
1832, after Judge Boyce undertook to get it patented. He 
wrote to the members of congress from Louisiana, to have 
the difficulties and objections to the completion of the title 
removed. In 1832, Judge Bullard, while a member, 
explained the situation and validity of the claim to the 
commissioner of the General Land Office, and a patent was 
ordered to issue. Other persons being interested, and not 
approving of the location, they have refused a patent. Ht 
remained in this condition at the inception of this suit. 

After hearing the parties, and all the testimony of the case, 
the jury returned a verdict for the defendant. From judg- 
ment confirming this verdict, and after an unsuccessful 
attempt to obtain a new trial, the plaintiff appealed. 


Dunbar, for the plaintiff. 
Judge Boyce, in propria persona. 


Mathews, J., delivered the opinion of the court. 


This suit is brought to rescind a contract relating to the 
sale of real property on account of lesion done to the vendor 
55 
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sr, amounting to more than half the value of a tract of five 


Wesrerx Dr 
October, 1836. hundred acres of land, alleged to have been sold to the 
~~ epsew  cefendant. Atal | 
v8. The cause was submitted to a jury in the court below, 

BOYCE, 


who, after hearing testimony, and receiving a charge from 
the judge a quo in relation to points of law, found a verdict . 
for the defendant, and judgment being rendered in pursuance 
thereof, the plaintiff appealed. 

The charge of the judge relates to a plea of prescription. 
The case was, however, tried by the jury on its merits, and 
as we are of opinion that the testimony fully justifies their 
verdict, independent of the effect which the judge’s charge 
may have produced on their opinions, it is deemed useless to 
take into consideration his opinion, (which was excepted to) 
touching the prescription pleaded. 

It appears by the evidence of the case, that the plaintiff 
had obtained a grant from the former government of the 
country for a square league of land, for the purpose of erecting 
Where the de- a saw mill, &c. The tract thus granted was, by the terms 


pm a of the concession, to have been located on a small water 
to amg course in the pine woods on the north side of Red River, in 
acre: . . . . 

a Spanish grant, the parish of Rapides, which falls into a bayou called the 


wn ; 
ona at oe Rigolets, which passes through the low lands and connects 


- Pave yao itself with Red River. This land being much more valuable 
professional ser- than that called for by the grant from the Spanish authorities, 


ing from the it was considered greatly conducive to the interest of the 


general govern- grantee that a change of location should be made, and to 

ment a location, . 

survey and pa- effect this purpose the defendant was employed, and also to 
t 

cantel alnign carry the claim through the different officers of the United 


uare: Held, , j i 

ay States government, whose functions relate to the public 

om oem domain, so as to obtain a patent in form. For his services, 
ce the e- . 

fendant was in- to be rendered in these respects, he was compensated by five 


oon al ai hundred acres of the land in question, estimated at che time 
ee —— of the transfer of title at the price of five hundred dollars. 

on, tho ‘ 
patent hoe i Et appears by the evidence adduced on the part of the 


sued, he is not defendant, that he had faithfully and diligently performed 


liable in an ac- . : ‘ 
tion of desion aj) things required of him by the contract, and that it is more 
beyond moiety on ¥ “ . 

his contract. | than probable that the change of location which gave so | 
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great additional value to the plaintiff’s grant, was effected Wesrax Disr. 
mainly by the agency of the defendant. We are of opinion October, 1856. 
that lesion has not been shown, and that the agent and qyyron erat. 
purchaser has always, in relation to the matters now in All 
contest, acted honestly and in good faith. ESTATE, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court.be affirmed with costs. 


TAYLOR ET AL. vs. JEFFRIES’ ESTATE. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


The term of an administrator is not limited to one year from the date of his 
appointment. In one class of cases he shall continue to act, until a 
partition be made among the heirs. 

Administrators stand on a different footing, as to the duration of their trusts, 
from curators of vacant estates, although the law gives them the same 
powers, and subjects them to the same duties and responsibilities. 

Where an appeal is taken by a party, not in the record, and his interest is 
denied, and does not appear by the original proceedings, the case will be 


remanded, to inquire into the interest of the appellants. 


The plaintiffs have appealed from a final judgment of the 


Court of Probates, homologating the tableau of distribution 


of the estate of Richard S. Jeffries, deceased. 

They allege that the administrator and administratrix, 
filed a tableau of final distribution among the creditors of 
said estate, without placing them thereon, and procured it to 
be homologated on the 10th of April, 1835, without giving 
public notice, in conformity with law. 
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They further state, that they are privileged creditors of 
the deceased, for eight or nine hundred dollars, and that they 
are aggrieved by the judgment, homologating said tableau, 
and pray an appeal therefrom. 

An appeal was granted the 18th of September, 1835, 
returnable to the Supreme Court, at Alexandria, the first _ 
Monday of October, following. 

Service of the appeal was made on the attorney in fact, of 
the administrator, who was temporarily absent. 


Dunbar, for the appellants, filed the following assignment 
of errors : 

Ist. That no evidence was offered of the publication of 
notice of the tableau, notifying the creditors and others, ag 
required by law. 

2d. That the judge of probates erred in homologating said 
tableau without such evidence ; and in fact it could not have 
been offered or produced, as no publication was ever made, 

On the second day of the October term, 1836, an order 
was made, on the suggestion of the counsel, for the admin. 
istrator, that this case be laid over for service, or a new 
administrator to be appointed. 


Winn, for the defendants, suggested that the term of the 
administrator had expired, that he is funtus officio, and no suit 
can be carried on against him. The cause should therefore 
be continued, until a new administration is appointed, or the 
heirs are cited in. 


Dunbar, for the appellants, resisted the motion. These 
proceedings were commenced during the administrator's 
term, and are parts of his acts which he is bound to defend, — 
An administrator is bound to defend suits commenced during 
his term of office, relative to the estate he administers, and 
proceed with them to final judgment, even after his term 
expires. He urged that the order laying over this case be 
set aside. Louisiana Code, 1669. 3 Martin, N. S., 603. 











ley 
au, 


ve 


i ek, ee ee ¢ « - 








OF THE STATE OF LOUISIANA. 437 


9. In this case the appellants have no remedy, if the Wesrsnw Dist: 
appeal is ‘not sustained. The tableau will be definitively Over, 1896. 


homologated, their claims excluded, and the other debts all arson erat. 
id. suaed? 


$. The service of citation was properly made on the ESTATE. 
attorney in fact of the administrator, appointed to represent 
him during his temporary absence. Louisiana Code, 1144-5. 


Bullard, J., delivered the opinion of the court. 


Early in the term it was ordered that this case be continued 
for service, it being suggested that the appellees who were 
cited as administrators of the estate of Jeffries were functi 
oficiis. This order was subject to be set aside on a proper 
showing by the appellants. It appears that the appellees 
were administrators at the time of service of citation, but it 
is urged that the years of their administration has since 
expired, and that they are now without capacity to represent ~ 
the estate. 
The counsel for the appellants has shown that the code 
makes it the duty of executors, after the expiration of the 
year of their administration to continue to defend suits The term of 
brought by or against them until the heir appears. Louisiana * *¢ministrator 


is not limited to 


Code, article 1669. He contends that the same reason applies one year from 
the date of his 


to curators and administrators, and that nothing in the code appointment. In 


ahi e class of cases 
forbids it. he shall continue 
We have examined that part of the code which relates to to act until a 
artition be 


the appointment, powers and duties of administrators of inade among the 


estates, and we do not find that the term of an administrator gS 
is limited to one year from his appointment. On the con- stand on a differ- 


trary it is provided, at least in one class of cases, that he CP* focting» as 


shall continue to act until a partition be made among the Hf their trusts, 
. A “ aa rom curators of 
heirs. Louisiana Code, article 1044. We are of opinion, vacant estates, 


“ee : although 
therefore, that administrators stand on a different footing, as eine - 


to the duration of their trust, from curators of vacant estates, aura 
Although the code gives the same powers, and subjects them the same duties 
to the same duties and responsibilities. ‘fa 


Let the order be rescinded. 
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Westsen Dist. 
October, 1836. 


FRIEND 
v8. 
GRAHAM’S 
ADMINISTRATOR, 


Where an ap- 
peal is taken by 
a party not in 
the record, and 
his interest is 
denied and es 
not a y 
the Be > ser} pro- 
ceedings, the 


case will be re- 
manded, to in- 


quire into the 
interest of 
appellants. 





CASES IN THE SUPREME COURT 


Winn, for the appellees, then moved to dismiss this case, 
because the appellants did not show that they had any 
interest in the matter embraced by the record. 


Dunbar, contra, contended, that the appellants had get 
forth in their petition of appeal a sufficient interest, and the 
case should be remanded, to enable them to show it. 


Bullard, J., delivered the opinion of the court. 

In this case the interest of the- appellant is denied, and it 
is not shown by the record. The question thus presented is 
one which this court cannot try, and the case must be 
remanded. 6 Martin, NV. S., 306. 

It is, therefore, ordered and decreed, that the case be 
remanded to the Court of Probates, with direction to the 


' judge to inquire into the claim of the appellant to the appeal, 


FRIEND 0S. GRAHAM’S ADMINISTRATOR. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF CARROLL, 


When an order of appeal is made on the back, or at the foot of the petition, 
its deficiencies as to description or setting for the court, time and manner 
of taking the appeal, may be supplied by a reference to the petition. 

When an appeal from the Probate Court is prayed for according to law,it 
will be considered as made to the Supreme Court. 

Debts of a succession, like those of the estate of a ceding debtor, are of @ 
higher dignity, and are to be paid before those of the deceased, or of the 
insolvent. 

The services of an attorney who draws up the petition and ‘schedule of an 

’ insolvent debtor, create a claim on the estate surrendered, which is not to 
be placed on the tableau as a debt of the insolvent. These services 

enure to the benefit of those who have an interest in the estate surrentlered, 
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So the services of an attorney, in procuring the removal of an administrator, Wysrexx Dist, 
enures to the benefit of the succession ; that is, the creditogs and heirs. October, 1836. 
The claim for services should, therefore, be paid out of the funds of the 





FRIEND 
succession, although the attorney was employed at the request of some v8 
‘ GRAHAM’S 
of the heirs. . ADMINISTRATOR, 


‘ This is an action against the administrator of an estate, 
for counsel fees. The plaintiff alleges, that as counsellor 
and attorney at law, he rendered professional services to the 
estate, of which the defendant is administrator, for which 
he charges the sum of five hundred dollars, according to 
an account annexéd. ‘That said administrator refuses to 
allow his account as a charge upon the estate of the 
decedent; wherefore he prays judgment for the amount of 
his claim. 

The defendant pleaded a general denial, and further 
averred, that if the services mentioned in the petition were 
performed, it was a personal charge on the persons employing 
the petitioner, and not a debt of the deceased, and for which 
her succession was not liable. 

The evidence showed that the plaintiff had been employed 
by the heirs of the deceased, against one Tompkins, who 
claimed to be curator of the decedent’s estate, to have him 
removed as an unfit person to have the management thereof. 

The plaintiff proved that his services were worth the sum 
charged. The judge of probates gave judgment against the 
defendant in his capacity of administrator, for the amount of 
the plaintiff’s demand. The administrator appealed. 


Winn, for the plaintiff, moved to dismiss the appeal, 
because no appeal is prayed to any court, but is only asked 
for in due course of law, &«. 


Selby, for defendant, stated that an appeal was prayed for 
and security offered according to law, and that the order 
granting the appeal made it returnable to Alexandria, the 
first Monday in October, 1836, which was sufficient, this 
being the day the Supreme Court meets there. 
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Western Dist. 


October, 1836. 


FRIEND 
v8. 
GRAHAM’S 
ADMINISTRATOR. 


When an or- 
der of appeal is 
made on _ the 
back or at the 
foot of the peti- 
tion, its defi- 
ciencies as to 
description or 
setting for the 
court, time and 
manner of ‘tak- 
ing the appeal, 
may be supplied 
by a reference to 
the petition. 

When an ap- 

from the 
robate Court 
is prayed for 
according to law, 
it will be con- 
sidered as made 
to the Supreme 
Court. 


Debts of a suc- 
cession, like 
those of the es- 
tate of a ceding 
debtor, are of a 
higher dignity 
and are to be 
paid before those 
of the deceased, 
or of the insol- 
vent. 


The services 
of an attorney 
who draws up 
the petition and 


schedule of an 
insolvent debtor 
create a claim 
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2. The attorney was employed by the heirs, and they 
alone should be chargeable with the fee. It is a debt of 
theirs and not a debt of the succession. 


Barry, for the plaintiff, stated that there was evidence in 
the record to show that the services, for which compensation 
is claimed, were rendered, and that the sum charged is very 
reasonable. 


Martin, J., delivered the opinion of the court. 


The dismissal of this appeal is prayed for on the ground 
that it is not expressly made returnable to this or any other 
court. 

As the order granting the appeal is made at the foot, or on 
the back of the petition, any deficiency thereon may be eked 
out by a resort to that document. The appeal was: not 
prayed for expressly to this or any other court, but was asked 
for according tolaw. There could not be a stronger implica- . 
tion that it was intended to be to this court, as an appeal 
could be made to no other. The judge in his order made 
the “appeal returnable to Alexandria, the first Monday of 
October,” the time and place provided by law for the return 
of appeals to this court. It is impossible to conclude, from 
an examination of the petition and order of appeal, that the 
tribunal to which it was intended to be addressed, could be 
mistaken. The appeal must, therefore, be sustained. 

The plaintiff sought remuneration for professional services 
rendered the succession, in procuring the removal of a former 
curator. His claim is resisted on the ground that it is nota 
debt of the deceased, but of those of the heirs, dy whom the 
plaintiff was employed. Debts of a succession, like those of 
the estate of a ceding debtor, are of a higher dignity than, 
and are to be paid before those of the deceased or of the 
insolvent. In the case of Morel vs. Misotere’s Syndics, 3 
Martin, 363, this court held, that the services of the attorney 
who had drawn up the petition and schedule of the insolvent, 
created a claim on the estate surrendered, and was not 
to be placed on the tableau as a debt of the insolvent, the 
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court being of opinion that the services of the attorney were Wxsrzny Drsr. 
rendered for, and enured to the benefit of all the creditors October, 1836. 
who had an interest that the cession should be made, and __eayrtexp 
consequently they were bound to make compensation for the wideae. \ 
professional services of the attorney, although they were-not onthe estate sure 
rendered at their request. readered, whiel 


Claims or debts against a succession, as contradistinguished placed on ihe 
; ° 8 e' 
from those of the deceased, do not entitle the creditor to the of the insolvent. 


curatorship of the succession. Holland vs. Wheaton, 6 These services 


Louisiana Reports, 443. efit of those who 


have an interest 
-In the present case the removal of the curator enured to in the estate sur- 


the benefit of the succession, i. e. the creditors and heirs, oe a 
. o, the 
qui sentit commodum, debet sentire et onus. . eenallam 


If the succession, after paying the creditors of the deceased, °Y;,'" Procur: 


leave nothing for the heirs, the former will be exclusively ~ dhe —, 


benefited by the services of the plaintiff. Should there be a the benefit of 


surplus for the heirs, then the debts of the succession will be - in ee one 


taken therefrom. In either case justice will be done. ditors and heirs. 
The claim for 


The Court of Probates did not err in sustaining the claim services should 
of the plaintiff against the succession, although the services owcf tke irate 
were rendered at the request of some of the heirs. — bey oy 

torney was em- 

It is, therefore, ordered, adjudged and decreed, that the —— uke 


judgment of the Court of Probates be affirmed with costs. ° ‘Be heirs. 


* 


MAYFIELD US. MORRIS, 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 


In a possessory action against a squatter on public land, by another squatter, 
who had been dispossessed, the jury are authorized to take the lines of 
the quarter section, including his improvements, as the limits, having no 
other rule to ascertain and determine the extent of his possession. 


56 
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Western Dist. 
October, 1856. 


Se 
MAYFIELD 


2 v8. 
/ MORRIS. 
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It is true with regard to a rightful owner, the occupant who claims by 
prescription must establish his limits by positive evidence, and show his 
possession, inch by inch. 


This is essentially a possessory action. The plaintiff claims 
the possession of a certain tract of land with her improve. 
ments, together with one thousand dollars, in damages for 
illegally dispossessing her and demolishing her house. 

The defendant pleaded the general issue. 

The evidence showed that both plaintiff and defendant 
were squatters on public land; and had commenced their 
improvements before the land was surveyed. They madea 
small branch the dividing line between them. When the 
land was surveyed by the government, it ‘so happened that. 
the plaintiff’s improvements and settlement were in the corner 
of section No. 31. They consisted of a small cabin, cotton 
patch, some deadened trees, and rails made adjacent thereto, 

The defendant’s settlement was near the former, but in 
the corner of section No. 32. . From some cause or other a 
disagreement took place, and the defendant pulled down the 
plaintiffs cabin, dispossessed her, and took possession of her 
improvements. The plaintiff claims the possession of the 
quarter section on which her improvements were made. 

There were two trials in the court below. At the first 
trial the plaintiff had a verdict for one hundred dollars, and 
the possession of the land. On the second, the jury returned 
a verdict of fifty dollars and possession. From judgment 
rendered thereon, the defendant appealed. 


Winn, for the plainciff, submitted the case without argument. 


Dunbar, contra. The plaintiff had no right #o possession 
of a quarter section of land, even if she had had any. Both 
parties were squatters, and can only claim to possess to the 
extent of their improvements and actual possession, inch by 
inch. 


Martin, J., delivered the opinion of the court. 


This is a possessory action, in which the plaintiff seeks to 
be restored to the possession of a quarter section of land, with 
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damages for the auster. The general issue was pleaded ; Wesreaw Die. 

the plaintiff had a verdict and judgment ; and the defendant _Qct#der, 1856. 

appealed, after an unsuccessful attempt to obtain a new trial, — warrimup 
His counsel has contended in this court, that the recovery —yonmus, 


was improperly extended to the whole quarter section; there Ina possessory 
being no evidence of the plaintiff having possessed to any posserrtes 
definite extent, except as to the part of the land covered by a wr Bay De 
house and a small cotton patch. ) who has been 

The evidence shows that rails and timber were cut, and pa gees 


trees deadened on the premises near the house and cotton 7¢d to take the 
lines of the 


patch. This is evidence of possession beyond the house quarter section, 
and patch; and if the jury have taken the lines of a quarter pasa . 


; oe : . ‘ as the Emits 
section as the limits of her possession, the court is without having eo stir 


authority to disregard their verdict, having no other rule by rule to ascertain 
which it could accurately determine the extent of the pos- the few. 


session. It is true that, with regard to a rightful owner, the Possession. 

; * 4s : : It istrue, with 
occupant who claims by prescription, must establish his regardtoaright- 
imi iti i i ion i ful owner, the 
limits by positive evidence, and show his possession inch by compu 


inch. But the same strictness cannot be expected from him claims by pre- 
: . + 4 : : scription must 

who has the right of possession, and vindicates it against a establish _ his 
trespasser. ‘The extent of possession in the present case was limits by. posi- 
P . Pp P tive evidence 


a matter of fact, of which the jury was the peculiar judge. and show’ his 
The court was satisfied with the verdict since the motion for 5 _ 
a new trial was overruled. ' 

The divisional lines made by the surveyor of the United 
States afforded the best means of ascertaining and describing 


the land which the plaintiff was entitled to recover. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment ofthe District Court be affirmed, with costs. 
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Western Dist. 
October, 1836. 
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TYSON ET AL. 
vs. 
LANSING, 















TYSON ET AL US. LANSING. 






APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
OF THE SEVENTH PRESIDING. 





























It is no ground of objection to issuing an attachment, that both plaintiff and 
defendant reside out of the state, for the oath may be taken by an agent 
of the plaintiff, and absence from the state of the defendant, expressly 
authorizes an attachment. 

Nor can it be objected to the issuing an attachment before the debt is.due, 
as it is expressly provided for under the act of 1826. 

The plaintiff in an attachment suit, may give a new bond and substitute 
a new surety, in order to make the first one a witness on the trial, when 
no liability has accrued under the first bond. 

Where the plaintiff has been improperly deprived of a witness to support 
the allegations in his petition, and to rebut the testimony of the defend- 
ant, the cause will be remanded. 


This is an attachment suit instituted against the defend- 
ant, on the following promissory note, before it became 
due : 


s 


$3700 38. “ New-York, September 10th, 1835. 

“ Twelve months after date, I the subscriber, of Natchito- 
ches, in the state of Louisiana, promise to pay to the order of 
Messrs. G. W. Tyson & Co., thirty-seven hundred dollars 
and thirty-eight cents, at the Commercial Bank, at New- 
Orleans, for value received. 


“ JAMES LANSING.” 


On the 16th December, 1835, the plaintiffs sued out a 
writ of attachment against the defendant on the following 
affidavit, made by Isaac Tyson, a member of the firm of G. 
W. Tyson & Co.: | 


“ That James Lansing is really indebted to the said firm, 
in the sum of thirty-seven hundred dollars and thirty-eight 
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cents, in the manner set forth in the petition; that said Wesvsaw Disr, 
Lansing resides out of this state, and that he is about to October, 1836. — 
remove his property out of the state before said bebt becomes 
due. “ISAAC TYSON.” 


The defendant moved to dissolve the attachment on the 
following grounds : 

First, because by their own showing neither the plaintiff 
or defendant is a resident of the state of Louisiana, and that 
the debt is not due, which last allegation, if true, shows that 
no attachment should issue. | 

Second. That the defendant has his domicil in this state, 
in the parish of St. Martin, where his family reside, and 
where he has a large property, both real and personal. 

Third. Defendant being domiciliated in the parish of St. 
Martin, cannot be sued in the parish of Natchitoches. 

On the trial of this motion, the plaintiffs offered one John 
F. Cortis, the surety in the attachment bond, as a witness to 
testify in the cause, who was objected to by the defendant’s 
counsel as interested, and the objection sustained. The 
plaintiffs’ counsel then tendered a new attachment bond, 
with a new surety, releasing Cortis, to make him a com- 
petent witness, all of which was objected to by the defendant’s 
counsel, and the objections sustained, and the opinion of the 
court excepted to. 

The evidence showed that the defendant was a merchant, 
and had a store at St. Augustine, in Texas, but was in the 
habit of going backwards and forwards to his family in the 
parish of St. Martin; that he had valuable real estate 
there, and where his family continued to reside. 

Judgment was rendered, dissolving the attachment, and 
the plaintiffs appealed. 


Winn and Spaulding, for the plaintiffs. 

1. The note sued on in this case expresses on its face 
that the defendant is a resident of Natchitoches, and the 
evidence shows he is about removing his goods to a store he 
has actually established in Texas. 


TYSON ET AL, 


v8. 
LANSING, 
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2. The testimony of Cortis should have been received, 
and would have showed that the defendant was about 
removing permanently from the state, to Texas. This 
witness was rejected as interested, because he was the 
surety in the attachment bond, when it was moved and 
offered to substitute another surety in his place. We had 
a right todo this. 6 Martin, N. S., 673. 


Dunbar, for the defendant, contended that the witness wag _. 
properly rejected, and could not be released from his liability 
under the bond. This liability accrued from the time of 
signing the attachment bond. See the case referred to in 
Martin, N. S:, 673. 

2. The attachment improperly issued in the first plea 
because the defendant is a resident of the state, and it ig 
shown has valuable property in the parish where he ig 
domiciled. 5 Martin, N. S., 450. 3 Louisiana Reports, 125, 


Spaulding, in reply, maintained that the case cited from 
6 Martin, N. S., 673, was conclusive as to the right of using. 
Cortis as a witness. His testimony being rejected, the case 
must at any rate be remanded. 


Martin, J., delivered the opinion of the court. 


The plaintiffs are appellants from a judgment setting aside 
an attachment, which they had obtained against the defend- 
ant, whom they allege resides out of the state, and who 
intended to remove his property out of the same, before the 
maturity of a note which he had given to them. 

The defendant moved to have the attachment set aside, 
on the following grounds : 

First. The affidavit shows that neither of the parties isa; 
resident of the state, and that the debt is not due. 

_ Second. That the defendant is domiciliated in the parish 
of St. Martin, in this state, and has valuable real property 
therein. 

Third. And that he is not suable in any other parish than 
that of his domicil. ’ 
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The act of 1826 provides, that when the debt is not due, Werercen as, 
an attachment may issue on the affidavit of the creditor, of October, 1836. 


. 7 . = SSSSSSSS>>== 
the existence of the debt, and. of either of the circumstances “|, .55 a ik: 


mentioned in the first, second and third numbers of the article i 
240, of the Code of Practice. . 


The first circumstance is, that the debtor is about per- _Itisnoground 


manently to leave the state, or has left it, never again to ll agony a 


. t the a a : tachment, that 
return, without the possibility of obtaining or executing a both plaittiffand 


judgment against him ; the second is, that he resides out of defendant reside 


the state; and the third is, that he conceals himself to avoid fo bd orl ge 


being cited and forced to answer to the suit intended to be be takem by an 


; ; agent of the 
brought against him. plaintiff, and ab- 


sence from the , 


I. It is clear that it is no good ground of objection, that state of the de- 

‘ : fendant express- 

both parties reside out of the state, for the law expressly iy eaubistee on 
provides that the*oath may be made by an agent when the attachment. — 

mtiff i 5 Agi Nor can it be 

plaintiff is absent, and the residence of the defendant out of objessed 40 ta 


the state, is stated as a circumstance authorizing an altach- issuing an at- 

S * y f ., tachment before 

ment to issue. Code of Practice, article 244. Neither can it the debt is due, 
. . : as it is expressh: 

be objected under the act of 1826, that the debt is not yet anal mp 

due. der the act of 


II. The testimony shows that the defendant was‘at St. - 
Augustine, in-Texas, and had a store there about the time 
of issuing the attachment, and that he had a family residing 
at Newtown, in the parish of St. Martin ; also a house and 
lot, and slaves, together with other property there, and in 
other parts of the state. The plaintiff asked leave to substi- 
tute another bond for that on which he had obtained the 
attachment, with the view to render the surety in the first 
bond a competent witness for him. This was objected to on 
the ground that a liability might have already accrued, and 
the surety could not be relieved from it without the consent is ii 
of the defendant. The objection was sustained, and the in pring ni 
plaintiff’s counsel took his bill of exceptions. _ =e oe 


scales a new bond and 
It appears to us the District Court erred. It has been the substitute anew 

; . ities surety, in order 
practice of this court to allow the substitution of a new bond, to make the first 


when one of the obligors is wanted as a witness. “This the trial, when 


has, however, never been done when a liability had already od bese seag fh: 


accrued. If this was shown to. be the case in the present the first bond. 
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Westen Dist. instance, it would be proper to consider whether this circum. . 
October, 1856. stance ought to prevent the substitution. But it ig not 
Lowery Er az, Shown, nor is it urged, that any liability has accrued. : 
one 3 as - F 
—  ” As the plaintiff has been improperly prevented from avail. 
Where the ing himself of the testimony of his bondman, in order to 
om a support the allegations of his petition, and to rebut the 
—- of a — testimony offered by the defendant, in support of the second 
ness to su . . . . a 
the allegations ground of his motion to set aside the attachment, it is our 
ot his petition duty to afford him the opportunity of doing so. 


testimony ofthe JJ]. The conclusion to which we have come on the second, 
defendant, the : . : 
cause will be renders it unnecessary to examine the third ground, upon ° 


om which the motion to set aside the attachment is founded, 


It is, therefore, ordered, adjudged and decreed, that the — 
judgment of the District Court, be anntilled, avoided and © 
reversed, and the case remanded, with directions to the — 
district judge to allow the plaintiffs to substitute a new bond 
for the former one; the appellee paying the costs of the 


appeal. 


LOWERY ET AL. 08. LANSING. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


An attachment may issue when both plaintiff and defendant reside out of ' 
the state, and even before the debt becomes due, 
~ Anew surety in an attachment bond may be substituted, and the first one 
made a witness for the plaintiff, if no liability has already accrued on the 
bond at the trial. 


This is an attachment suit by the plaintiffs, who reside in 
New-York, against the defendant, who styles himself “of 
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Natchitoches, Louisiana,” in the note sued on. The attach-, Wxsreaw Dist. 

ment issued before the note became due,yon the affidavit of October, 1896. 

one of the plaintiffs, that the defendant had-removed to rowsery gr at. 

Texas, and was about to remove his property’ there. xianenth 
On motion by defendant to dissolve the attachment, the 

plaintiff offered to substitute a new surety in the attachment 

bond, in order to make the first one a witness, which was 

opposed, and the opposition sustained. 


There was judgment dissolving the attachment, and the 


‘plaintiff appealed. 


Winn and Spaulding for the plaintiffs. 


Dunbar, contra. 


| Martin, J., delivered the opinion of the court. may ise ‘hen 
This case does not differ in any material part from that of perma 


Tyson et al. vs. the same defendant, which has just been out of the state, 
: and even before 


decided, vide ante, 445. The same judgment must be the debt be- 
rendered in this case, as was given in that one. —— 

‘ in an attachment 
’ i" may be substitu- 
It is, therefore, ordered, adjudged and decreed, that the tod wal the first 


judgment of the District Court be annulled, avoided and 00%,ie" “ic 


reversed, and the case remanded with directions to the ability Bs = 
district judge, to allow the plaintiffs to substitute a new bond — accrued 
on e 


for the former one. The defendant and appellee paying-the the _— 


costs of the appeal. 
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KELSO VS. BEAMAN. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


A purchaser at public sale of a right or debt alleged to be due by another, 
becomes the assignee of him who was the supposed creditor and owner 
of the claim; and he cannot exercise the rights thus acquired in any 
manner than the supposed creditor or assignor could have done. 

As assignee, a party cannot avail himself of any fraud or collusion between 


the assignor and the debtor, against whom he seeks to enforce his claim, 


This is an action to recover the amount of a debt due by 
the defendant, to one Gilbert C. Russell, which the plaintiff 
purchased at sheriff’s sale. 

The principal facts were reported when the case was 
formerly before this court. See 6 Louisiana Reports, 87. 

In August, 1825, one J. W. Wing, as agent of Russell, 
mortgaged certain slaves.and a plantation, belonging to the 
latter, to C. Beaman, ostensibly to secure seven thousand 
eight hundred and ninety dollars, but which in fact, accord- 
ing to a settlement between the parties in January, 1829, 
only amounted to three thousand five hundred and forty-two 
dollars, for which the mortgage was recognized and ratified 
by Russell himself. ; 

In October, 1829, Russell being in embarrassed and 
insolvent circumstances, several judgment creditors of his 
levied executions on the mortgaged property in Beaman’s 
hands, and sold all Russell’s interest therein, and which was 
purchased in by Beaman for nine thousand eight hundred 
and ninety dollars, being two thousand dollars: more than 
the nominal amount of his mortgage. At this sale the parish 
judge’s certificate was read, setting forth Beaman’s mortgage 


for the entire nominal amount, for which it had been given’, 


originally, to wit: the sum of seven thousand eight hundred 
and ninety dollars, and that the purchaser must bid over and 
above this sum, before the mortgaged premises could be sold. 
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The plaintiff further alleges that Beaman became justly Wssrsnw Dist. 


indebted to Russell, for whatever amount the nomina 
mortgage of seven thousand nine hundred and eighty dollars 
exceeded the sum originally due from Russel, to wit: the 
sum of four thousand three hundred and forty-eight dollars. 

He further shows that he being also a judgment creditor 
of G. C. Russell, he levied his execution on this debt in 
Beaman’s hands, and on the 25th February, 1834, the whole 
together, with all G. C. Russell’s right, title and interest 
was adjudicated to him, the petitioner, of all which proceed- 
ings Beaman had due notice. He further alleges, that 
Beaman is now indebted to him for the sum of five thousand 
dollars, including the above debt, interest and costs ; but that 
there has been fraud and collusion between the said Russell 
and Beaman, for the purpose of defeating the just creditors 
of the former, and by reason of this Beaman is indebted to 
him for said sum. He prays judgment for the amount of 
his said demand. : 

The defendant pleaded the general issue, and denied 
specially that he was or is now indebted to G. C. Russell, in 
any manner whatever. He further avers that the questions 
involved in this suit, between the same parties, have been 
finally decided in favor of the defendant, wherefore he pleads 
res judicata; and finally in this court the prescription of one 
year. 

The evidence showed that at the time Beaman purchased 
the property in at sheriff’s sale, Russell was then, and 
previously, insolvent. Beaman was an overseer on Judge 
Johnston’s plantation, and in moderate circumstances. That 
he continues to -hold the negroes purchased in by him, except 
those that died, to the number of about twenty. 

Thomas, a witness for plaintiff, states that he had 
executions against Russel, and told Beaman he must bid 
the amount of them, or he, witness, would bid in the pro- 
perty, if he would not agree to pay them off. That Beaman 


iN WB aware of the amount that witness had in his hands 


gainst the property, and the conveyance he had of the 
slaves from Russell, and also the possession and counter 


] October, 1836. 
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Wesrzan Dist. letter witness had given Russell. 
October, 1836. twelve months’ bond for the amount of the sale of the slaves, 
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That Beaman gave his 


over and above the amount of his mortgage, and paid witness 
about one thousand two hundred dollars over that. Witnegs . 
says he would not have given the amount of Beaman’s 
nominal mortgage for the property, subject to certain suits 
vs. Russell, called the Montgomery claims. That.he expects 
as attorney of Montgomery, to recover a large amount; and 
that he considers Beaman had a hard bargain, &c. 

The district judge gave judgment for the defendant, from 
which the plaintiff appealed. 


_ Dunbar, for the plaintiff. 


Thomas, contra. 


Martin, J., delivered the opinion of the court. 

The facts of this case are briefly these. In 1828, G. C, 
Russell mortgaged to the defendant, a plantation and slaves 
for the sum of seven thousand eight hundred and ninety 
dollars. 

In the month of October, 1829, the mortgaged premises 
were seized and sold, at the instance of several judgment 
creditors of Russell, and was purchased in by the defendant 
Beaman, for the sum of two thousand dollars, above the 
amount of his mortgage. 

Afterwards, to wit: on the 23d of October, 1829, Russell 
and Beaman entered into a written agreement, in which 
they declare and stipulate, “that if the said G. C. Russell 
shall pay to him (Beaman,) the said sum of two thousand 
dollars, and also the sum of three thousand five hundred and 
forty-two dollars, being the true balance, in fact, due on the 
above mortgage, as appears by an instrument filed in the 
office of the parish judge of Rapides, dated the 17th January, 
1829, or such an amount as may be fixed on under a resef- 
vation in said instrument; as well as all such costs and 
charges, and interest, as may be justly due thereon; and 
also such sum as he (Beaman) may be bound to pay on the 
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> his final decision of a suit now pending in favor of Elijah Mont- wesrens Disr. 
aves, gomery against said Russell, on account of said, property, October, 1836. 
ness and all costs, interest and charges he may be at in defending _—xraso 
ness « said suit ; also, whatever sum he may pay on account of judg- —. vivaw. 
lan’s ments or liens on said property; then, and in that case, he 
Suits (Beaman) obligates himself to re-convey said property to the 
Pies said Russell, provided the said payments be made on. or 
and | before the first of January, 1831.” 

“And it is moreover understood, that the purchase of the 
tom ’ gaid property was made at the instance and request of the 


said Russell, and that he (Russell) renounces any claim he 
might have against the said Beaman on account ofthe dif- 
ference between the price of the aforesaid negroes and the 
-aforesaid sum of three thousand five hundred and forty-two 
dollars, fixed on as before stated, as the true sum due the 
said Beaman on the aforesaid mortgage.” 

In February, 1834, the plaintiff purchased, at a sheriff’s 





¢. sale “the whole debt due by Beaman to Russell, and all the 
ves right, title and interest which the said Russell might have 
ety in and to any species of property in the hands of said 
: Beaman, either real or personal, rights or credits, or any 
Seg balance which might be due from the said Beaman to the 
ent said Russell.” 
unt The present action is brought to recover the sum of five 
he thousand dollars, which is alleged to be due to the plaintiff 
on account of his purchase. There is also an allegation, that 
ell there has been fraud and collusion between the said Russell , aasor 
ch and Beaman, for the purpose of defeating the just creditors at public sale 
ell of the former. ’ debt allcoed po 
nd The. defendant pleaded the general issue. There was }(N° py ano: 
id judgment in his favor, and the plaintiff appealed. the assignee of 
ne The appellant stands before us as the assignee of Russell’s cupenk eae 
1e rights, and cannot exercise them in any other manner than |)", oe 


Yy Russell could before the assignment. These rights result - — Sr 
; ? cise the rights 
I. from the instrument bearing date the 23d October, 1829. thus acquired in 
id We have looked there in vain for any clause that might ma Browne Ca 
d authorize in Russell an absolute demand of five thousand Posed creditor 
? : or assignorcould 

e dollars, or any other sum. He might indeed, under that have done. 
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Western Dist. instrument, on a payment or tender of certain sums of money, 
October, 1836. and on showing the release of the defendant from the re. 


nacuarer at. Sponsibilities which he had incurred: for Russell, have 


vw. __ demanded a reconveyance of the mortgaged premises, and 
RACHAL’S HEIRS i 
rT at. | an account of the revenues produced by them. This he hag : 


not done. And it is even doubtful whether it could have 
been done after the expiration of the time limited in the 

As assignee, a instrument. 
Pui himself of AS assignee of Russell, the plaintiff could not have availed 
ogy etl himself of any fraud or collusion between the former and the 
the assignor and defendant. If this fraud gave any action to the creditors of 


+ ge cal he the former, it was, perhaps, restricted to a demand of the 
ee rescission of the sale under which the defendant had acquired 
the mortgaged property. This right could only have been 
exercised by instituting suit within the year. 
In relation to the charge of fraud and collusion, we are 
without any evidence except that which is presented to us 
in the transaction, of which the instrument, dated the 23d of 
October, 1829, is the evidence. We are not ready to say ” 
that any fraud or collusion is shown, or results therefrom. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 





RACHAL ET AL. US. RACHAL’S HEIRS ET AL. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF 
NATCHITOCHES. 





The tutrix cannot maintain an action of partition for the share of her pupil, 
without the advice of a family meeting, together with the special autho- 
rization of the judge. 

Co-heirs have an undivided interest in the property of the ancestor, which 

indivision, the action of partition destroys, vests in each his share, and 


extinguishes his right to the rest. 
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But where the property of an estate is converted into cash, there is NO Wesrerw Dist. 








hea necessity for a partition, it is a matter of division; and cach heir can October, 1836. 
have demand the payment of his share. RACHAL KT AL. 
> and The wife is deprived of her tutorship ipso facto, if she marries again without cage iia 
ie hag having provoked a family meeting. This is an affirmative pregnant ET AL, 
have with the negative, that her marriage after provoking a family meeting, 
n the does not deprive her of the tutorship; even if the proceedings are not, 
homologated. 
vailed This is an action instituted by the natural tutrix of a 
dthe | minor child, to recover its portion of its grandfather’s suc- ‘ 
ors of cession, which is in the hands of the administrator. 
f the The plaintiff alleges, that her minor daughter is entitled, 
uired by representation of her deceased husband, to one seventh 
been ° part of the succession of her husband’s father, now in the 
hands of the administrator, in money. That as natural 
> are tutrix of her said minor, she has a right to call on the 
0 us administrator for its share, and to claim the portion coming 
3d of to her ward, contradictorily with the other heirs. She prays 
say that they be cited, together with the administrator, and that 
1. the latter be required to render an account, that a partition 


be made} and that she have judgment for the amount due to 
the her said ward. 

The defendants pleaded a general denial, and denied 
specially the plaintiff’s quality as natural tutrix, because, as 
they aver, she was not on her second marriage maintained in 
the tutorship of her minor daughter. They further averred, 
that the plaintiff’s quality as tutrix is now at issue in a suit 
between the under tutor and her ; that the under tutor is the 
only person who, by law, may bring a suit for the removal 
of the tutrix, and in contemplation of law must be considered * 
the defendant’s representative in. that suit, and that the 
plaintiff cannot institute this suit. 





rpil, The administrator of the estate of Rachal, pére, filed a 
thes: tableau of division, which showed the sum of fifteen thousand 

two hundred and sixty-eight dollars in his hands, and the 
sich share of each heir to be two thousand one hundred and 


eighty-one dollars. 
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‘The plaintiff offered in evidence the proces verbal of a 


Ociober, i856. family meeting, maintaining her in the tutorship of her 
nacuat erat. children on her second marriage. These proceedings had 
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not been homologated. After the commencement of this 
suit in a petition to the judge, an order homologating them 
was entered. : 

Upon these pleadings and evidence, the cause was sub. 
mitted to the judge of probates, who gave judgment for the 
defendants. | 

The plaintiff moved for, and obtained a new trial. 

The defendants then had leave to file a peremptory 
exception, alleging that the plaintiff was not authorized to 
bring this action by the advice and consent of a family 
meeting, and the approbation of the judge, as required by 
law. The counsel for the plaintiff objected to filing this 
exception, on the ground that it came too late, and if pleaded 
at all, should have been pleaded in limine litis. The court 
was of opinion that it was a peremptory exception founded © 
in law, and should be allowed. The opinion of the court 
was excepted to. 

The judge of probates gave judgment of non-suit on this 
exception, from which the plaintiff appealed. 


Gayoso, for the plaintiff. 

1. The tutrix is the proper person to institute this suit, and 
to obtain for her ward the share coming from the succession 
of ~ deceased. 

. It has been objected that the plaintiff in her second 
no it lost her right to the tutorship of her minor 
daughter; on the contrary, she was confirmed in her office 
by the advice of a family meeting. 

3. The judgment of non-suit first rendered having been 
set aside, the cause should have been tried on its merits. The 
exception put in, denying the tutrix’s right to sue, because 
not authorized by the judge upon the advice of a family 
meeting, came too late. The defendant is bound to plead in 
his answer, all the dilatory or peremptory exceptions on 
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which he intends to rely. This he has not done. Code of 
Praclice, articles 330-336. 


Dunbar, for defendant. 

1. This case stands ona peremptory exception put in by the 
defendants, denying the plaintiff’s right as tutrix to sue for 
a partition, without the express authorization of the judge, 
with the advice of a family “meeting; this she has not 
obtained, and without it cannot maintain her action. Lou- 
isiana Code, 1235. 

2. This is a peremptory exception going to extinguish the 
action, and can be pleaded at any stage of the proceedings. 
4 Martin, N. S., 434. q 

8. The party may amend his answer and add to it new 
exceptions, provided they are not dilatory ones. Code of 
Practice, article 420. 7 Louisiana Reports, 94. 


Winn, for the plaintiff in reply. 

1. The defendant having joined issue on the merits, cannot 
afterwards except to the plaintiff’s capacity to sue. This is 
waived. The plea of the defendant is nothing more than 


< the.general issue. The exception denying her authority to 
‘maintain an action of partition, should have been specially 


pleaded in limine litis. 2 Martin, N. S., 389. 

2. This is not a peremptory exception, but a dilatory or 
declinatory one, relating to the forms of proceeding, and 
came too late. Code of Practice, article 330, et seq. 7 
Louisiana Reports, 265. 

3. This is a suit requiring the administrator to account 
and pay over the share coming to the minor, represented by 
the plaintiff; she has an undoubted right to maintain her 
action on this trance of the subject. 


Martin, J. delivered the opinion of the court. 

This is an action by the plaintiff, as natural tutrix of her 
minor daughter, against the co-heirs and the administrator 
of the ancestor’s estate. The estate is alleged to have been 
administered, reduced into cash, and forms a gross sum in 

58 
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WESTERN Distr. 
October, 1836, 
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Wesrsun Dist. the hands of the administrator. He is called upon to 
October, 1856. produce his accounts, and judgment is sought for the share 
“Racuat erat. of the minor in the balance. 

= The defendants denied that the wife had been legally 


RACHAL’S HEIRS 
sf at. = maintained in her tutorship on her second marriage. This 


plea was sustained, and judgment rendered in favor of the 
defendants. The plaintiff obtained a new trial. 

The defendants then, with leave of the court, filed a plea 
alleging, that the plaintiff could not maintain an action of 
partition, without its having been recommended by the 
advice of a family meeting, and the special authorization of 
the judge. 

The tutrixean- This plea was sustained, and judgment rendered in favor 


t intai ’ : : : 
Sten, of seestle of the defendants, as in case of a non-suit; from which the 


yg ohegae si plaintiff appealed. 
without the ad- We will proceed to examine the last plea first, which 
vice of a family - ae ‘ = ‘ 
meeting. toge- relates to the right of the plaintiff to maintain the action of 
ther with the artition 

special authori- pete “ex — ‘ 

zation of the Jt is true the petition concludes with a prayer for the 


judge. ba . 
vaio, have Pattition of the estate of the common ancestor, and if the 


an undivided in- succession consisted of any other things than money, the 


terest in the pro- a : : 
perty of the an- plea would be good. But it is averred that it consists of a 


eestor, which " a ; 
indivision the sum of money in the hands of the administrator. Co-heirs 
action of parti- have an undivided interest in each and every part of the 


tion destroys, x meg f 
atthe nash bis property of the ancestor. The object of a partition is to 


ste his Gestroy that indivision, by vesting in each the exclusive 
right to therest. property of that part of the estate which falls to his share, 
But where the wit - hs — : 
amenty of on and of extinguishing his right to the rest. If a sum of 
Se WORT, the joint property of two persons, be in the hands of 
e nto cash, ° A ° i. 
there is no ne- a third, there is no necessity for a partition; each may de- 
i, for @Pa™- mand the payment of half of it. A sum of money isan ideal or 
matter of divi- incorporeal thing, which is not susceptible of actual partition, 
sion, and each a a ee : . ae 
heir can demand but it is of division. The court therefore erred in sustaining 


rom — of the plea and giving judgment, as in case of non-suit. 


“It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be annulled, avoided and 
reversed, and this plea overruled. 
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Proceeding to give such a judgment, as in our opinion Wesreax Dist. 
ought to have been given in the court below, our attention October, 1896. 
is called to the first plea of the defendants. It appears that nacuaz erat. 
the plaintiff, before her second marriage, provoked a farhily nseniita deni 
meeting, and was maintained by it in the tutorship of her == 
minor daughter, but this court has been unable to find the 
evidence of the homologation of the proceedings of this 
family meeting on the record. 

The Louisiana Code provides that the tutrix shall be The wife is 
deprived of her tutorship ipso facto, if she marries without deprived of her 


tutorship, 4 


having provoked a family meeting to retain her in the tutor- ay if om a 

. es . o\ o . ries n with- 
ship. This is an affirmative pregnant with a negative, that out having pro- 
her marriage, after she has provoked a family meeting, does och “This 
not deprive her of the tutorship. If the family meeting came 
maintains her in the tutorship, and the judge homologates the _ negative, 
the proceedings, it is clear that her right to the tutorship roe Se 
will not be impaired by the marriage. If the meeting paver oe 
declines to retain her in office, it is equally clear that this not deprive her 
circumstance will authorize her destitution. But perhaps pag tpreccs: 


: ttt 3 ; ; ceedings are not 
this destitution must be pronounced contradictorily, because homalaauted, 
the law has not said that it shall take place ipso facto, as in 


case of her neglect to call a family meeting. 


It is, therefore, ordered, adjudged and decreed, that the 
first plea of the defendants be overruled, and the case be 
remanded for further proceedings according to law; the 
costs of the appeal to be paid by the defendants. 
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RACHAL US. RACHAL ET AL. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF 
NATCHITOCHES, 


Where the tutrix has caused an inventory to be made of her deceased 
husband's estate, it is unnecessary to renew the inventory on the-death 
of a child, as the evidence of the extent of his property is already of 
record. 

The wife will be maintained in her tutorship when she has been retained” 
in it by advice of a family meeting, on a second marriage. 

Where the insolvency of the husband, who is co-tutor with his wife, is 
made the ground of suspension of the functions of the latter as natural 


tutrix, it must be sought for in a direct action. 


This is an action by the under tutor to remove the tutrix 
of her minor daughter for malversation in office. 

The plaintiff alleges that he is under tutor of the minor 
daughter of the defendant, and that the mother, as natural 
tutrix, has received large sums of money as the inheritance 
of her ward from her deceased husband’s succession, and a 
deceased child; and from a grandfather’s estate; and, as he 
believes, is wasting the funds. That she has intermarried 
with her present husband, who is idle and worthless, and 
against whom she has obtained a judgment of separation of 
property ; and that he believes she is about to sell all her 
effects, and leave the state, and thereby defraud her said 
minor daughter. -He prays that she be. called to render an 
account, and be removed from office. 

In an amended petition hefurther alleges, the tutrix failed 
to cause an inventory to be taken of her deceased child, and 
brother of her ward; and that she has not complied with 
all the requisites of the law, in order to be continued as 
tutrix on marrying her second husband. 

The defendant pleaded a general denial; and further 
averred, that she had been maintained in her tutorship, on 
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her second marriage, by the advice of a family meeting. Wrsrsny Disr, 
The husband answered, and denied the allegations against October, 1836. 
his said wife and tutrix, and averred she had faithfully —aacaar 
discharged her duty as such. eee, 
‘Before going to trial, the tutrix filed in court an account of 
her administration of her ward’s effects. 
The evidence showed that since the marriage, the wife 
and tutrix had obtained a judgment of separation, and for 
the separate administration of her property. It also appeared 
. that the husband was still in possession of slaves and other 
property, and that he made crops of cotton, &c. That the 
minor daughter of the tutrix was well clothed and supported, 
and was getting her education. No testimony was intro- 
duced showing any intention or acts, by which the tutrix 
was about to abscond, or in ariy other way defraud her minor 
of its rights or property, 
The judge of probates gave judgment for the defendants. 
The plaintiff appealed. — 


Dunbar, for the plaintiff. This is an action to remove the 
“defendant as natural tutrix, on the grcund that she married 
a second time without being confirmed in her office ; and 
because of the insolvency of her husband, who became co- 
tutor. The wife has obtained a separation of property, which 
suspends the tutorship. The husband’s insolvency is good 
grounds. of removal. Louisiana Code, 323.  Sirey, annoté 
Code Napoleon, article 393. 


Gagpso, for defendant. The defendant has been confirmed 
in her tutorship. The survivor is entitled to the tutorship of 
right.. On marrying, it is true the, husband becomes of 
necessity co-tutor. Louisiana Code, 268, 278. 


Martin, J., delivered the opinion of the court. 

The plaintiff is appellant from a judgment which rejects 
his application, as under tutor, for the removal of the defend- 
ant as natural tutrix of Emilie Rachal, her minor daughter. 
The grounds of this application are, her incapacity, waste of 
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Wssrxnn Dist. the property of her ward, and that she is about to sell off 

October, 1836. her property and remove from the state, with a view of de. 

Races, frauding her minor daughter; and further that she failed to 

v8. make an inventory of the estate of one of her deceased 
RACHAL ET AL, ° ' ° ° e 

minor children, of whom her ward is heir; and that she hag 

Where the tu- not been legally continued as tutrix of her said minor, on 

trix has cause : 
her second marriage. As the property of her deceased child 


an inventory to 


le ae —— was already in her hands, as his natural tutrix ; and as it is 
band’s estate, it not alleged that she neglected to make an inventory on the 


t ; 
aa ag death of his father, (her first husband) when she assumed 


Sak ee chiia the tutorship of her minor children, it does not appear to us 


as the evidence that it was necessary to renew the inventory on the death of 


of the extent of : oN: : 
his property is the child, as the évidence of the extent of his property was 


already of re- already a matter of record. In the case of Rachal et al. vs, 
The wife will Rachal’s heirs, just decided ante 454, in which it was objected 
-niggarmarchag then, as it is now, that she had not been maintained in the 
— = hee tutorship of her minor children, we determined, on evidence 
in it by the ad- exactly similar to that in the present case, that she had 
sonal family been legally maintained in office. 
secondmarriage’ The remaining grounds of the application rests on 
questions of fact, on which the testimony is somewhat 
Where the in- contradictory. The Court of Probates has concluded that 
enone 4 then it preponderates in favor of the defendant, and it does not 
co-tutor with his appear to us that the court erred. If the alleged insolvency 
the " ground of of the husband and co-tutor, authorized a suspension of the 
suspension of tutorship of the wife during the marriage, it must be sought 
the latier as nae for in a direct action for that purpose ; as the insolvency is 
must be sought not proved to have existed at the time of the judgment of 


for i i 4 ge erie , 
‘or..in a direct separation ; and it is in evidence that he has several glaves 
and other property. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 
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GIBSON VS. MSCRUMMEN. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


| Where the certificate of the clerk does not state that the record contains all 
the evidénce on which the cause was tried, and there is no other means 


given to examine the case on its merits, the appeal will be dismissed, 


This is an action against the endorser on a promissory 
note. ‘There was no defence and no evidence in the record, 
except the note sued on, and the protest and certificate of the 
notary, that notice was given to the defendants. 

There was judgment by default made final against the 
defendant, and he appealed. 

The judgment states, that by reason of the judgment by 
default not being set aside, and the law and evidence being 
in favor of the plaintiff, judgment, was rendered. 

The clerk’s certificate to the record simply states, that it is 
“a true, full, and perfect transcript of the record, documents, 
and proceedings in the case existing in his office.” 


Dunbar, for the plaintiff, submitted the case on a prayer 
for the affirmance of judgment, with ten per cent. damages, 
as for a frivolous appeal. 


Winn and Barry, contra. 


Martin, J., delivered the opinion of the court. 


In this case the certificate of the clerk does not state that 
the record contains all the evidence on which the cause was 
tried. The appellant has not enabled us, by a statement of 
facts, bill of exceptions, assignment of error, or any other 
manner legally to review the judgment of the District Court. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, with costs. 





463 


Wesrern, Dist 
October, 1856. 


GIBSON 
v8, 
M‘CRUMMEN. 


Where thecer- 
tificate of the 
clerk does not 
state that the re- 
cord contains all 
the evidence on 
which the cause 
was tried, and 
their is no other 
means given to 
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on its merits, the 
appeal will be 
dismissed, 
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Western Distr, 
October, 1856. 


SPRIGG ET AL. 
v8. 
BYNUM ET AL. 
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SPRIGG ET AL. VS. BYNUM ET AL. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SEVENTH PRESIDING. 


In a possessory action, where the petition does not allege a possession of a 
year, which alone would give a right of possession, no recovery can be 
had. 

Where the plaintiffs, in a possessory action, found their claim to be restored 
to possession, on the ground of eviction by force, this fact is properly 
within the cognizance of the jury. 


This is a possessory action. The plaintiffs allege, that in 
1835, they were in the quiet and undisturbed possession of a 
tract of five hundred and thirty-nine acres of land, lying on 
the north side of Red River, embracing the greater part of 
section twenty-seven, in township six, range three, in the 
Ouachita land district. They further allege, that they 
have been dispossessed by the authority of W. H. T. and J. 
A> Bynum, both absent from this State. They pray for five 
hundred dollars in damages, and to be restored to possession, 

The defendants pleaded as'a peremptory exception, that 
the plaintiffs have already sued them in a petitory action, 
and cannot maintain a possessory one for the same premises. 

They also pleaded a general denial, and call E. M. 
Bynum to warrant the possession and ownership of said 
land, she being the person from whom the premises were 
transferred to them, &c. 

The plaintiffs proved that in January, 1835, they. leased 
the premises to one E. Hubbard, who was in the posses- 
sion as their tenant, at the time of the disturbance and 
dispossession. 

A plat of township ‘six, range three, &c. was also in 
evidence, which showed the locus in quo, as possessed by 
plaintiffs. 

Mr. Hubbard, witness for plaintiff, testified that he took 
possession for one of the plaintiffs, and had a surveyor along 
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to show the corners of the sections of land embraced by the. Wesrzxx Dist, 


plaintiff’ claim. That after he had been on the land eight October, 1836. 
or ten days, Mrs. E. M. Bynum sent a man and some semoo eran 
negroes, who made an improvement about half a mile from pe. MS 
that of the plaintiffs. 

There were several bills of exception to the introduction 
of witnesses, and title papers of the defendants. 

The cause was submitted to a jury, on the evidence 
adduced by the parties. 

The defendants had a verdict and judgment, from which 
the plaintiffs appealed. 


Dunbar, for plaintiffs. 


Winn and Bryce, for the defendants. 


Mathews J, delivered the opinion of the court. 
This is a possessory action, in which the plaintiffs claim to Jn 9 possessory 


be restored to, and quieted in their possession of a certain ction, where 


the petition does 


tract of land, as described in their petition, and from which. not allege a pos- 
they allege that they were forcibly driven by the defendants. so 


The cause was tried by a jury, and a verdict found for the mabe at! ponseet 
defendants, on which judgment was rendered, and the sion, no i> a 
plaintiffs appealed. ? ‘Where the 

The decision of the case depends principally on matters of sion aes 
fact. The petitioners do not allege a possession of a year, tion, found their 


. . > . ] i - 
which alone would give them the legal right of possession, Storea to bt 


on proof of its existence. They found their claim on eviction %» (on the 

aie pees : ; ground of evic- 
by force ; this is a fact properly within the cognizance of the tion by force, 
, , a: ' . this fact- is pro- 
jury, who by their verdict have negatived its truth, and perly within the 
from an examination of the testimony, we are of opinion Sstizance of 


‘ the jury. 
they did not err. 


‘It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs.. 
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OVERTON ET AL. US. OVERTON. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF CARROLL, 


The Court of Probates is without jurisdiction, and incompetent to decide 
on an agreement between parties claiming a succession, which contains 
a promise to sell and other conditions of a contract. 

The question, whether one of the parties who claims the estate, and is not 
an heir, had lost any rights under the agreement by a non-compliance 
with its conditions, was one of title, involving his right as a purchaser, 
which the Probate Court is clearly incompetent to decide. 

The Court of Probates may decree provisional possession of the estate to 
the presumptive heirs of an absentee; but at the same time, if they 
claim as part of the estate, property in possession of any one, they ‘must 
assert their right contradictorily with the possessor, in the ordinary 
tribunal. 

When the court is without jurisdiction as to the principal demand, it is 
without authority to issue a writ of sequestration, which is but an 


incident and a cautionary measure. 


The plaintiffs allege that they are the heirs and legal 
representatives, to wit, the brothers and sister of Samuel 
Overton, deceased, late of the parish of Carroll, who died 
possessed of several slaves and considerable personal property. 
That one John Overton Patten, who calls himself John P. 
Overton, has taken possession of all of said property without 
any legal authority, and they fear will take advantage of 
his possession to run the property out of the jurisdiction of 
the court. They desire also to accept the succession of their 
deceased brother, with the benefit of inventory, and that an 
administrator be appointed. They therefore pray that they 
be recognized as htifs ; that an inventory be made of all the 
property, and an administrator appointed to administer it, 
and that a writ of sequestration issue, and all the said 
property be taken out of the possession of the defendant, &c. 
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The defendant, at the April term, 1836, of the Probate Wzsrzny Dis. 
Court, filed an excepiion and motion to dismiss this suit, for October, 1836, 
errors apparent on the face of the record, and that the ovsarow srak. 


sequestration be dissolved for errors and defects of record. 
This exception was overruled by the court. 
An exception was then put in, declining to answer, and 


excepting to the jurisdiction of the Probate Court to try the 


case, as it involved a question of title. 

This exception was also overruled, and an answer put in 
to the merits. 

The defendant pleaded a general denial; and’ further 
averred that the property mentioned in the petition is not 
that of the estate of Samuel Overton, deceased, but belongs 
to this respondent by purchase, as will be shown by reference 
to a notarial act, dated some time in December, 1832; that 
he has been in possession a considerable time, and acquired 
tile thereto, &c. For these considerations the Probate 
Court is without jurisdiction of this matter, &c. He prays 
that the suit be dismissed. 

Upon these pleadings and issues the parties went to 
trial. 

The cause was set for trial on the 30th April, 1836. 

The plaintiffs offered in evidence a document executed by 
them and the defendant, in which the latter acknowledges 
the plaintiffs are the heirs and legal representatives of 
Samuel Overton, deceased, and that he has assets of the 
succession in his hands amounting to the sum of twelve 
thousand four hundred and seventy dollars; and binds him- 
self in a penalty to pay in cash, within eleven days, said 
sum to the plaintiffs, after deducting three or four thousand 
dollars, for which he had become liable on account of the 
succession. In consideration of ‘this payment, the plaintiffs, 
as heirs of Samuel Overton, deceased, bind themselves to 
transfer all of their right and title to said succession, so far as 
it has been inventoried, and to dismiss this suit. It was 
expressly stipulated that this agreement should be complied 
with in eleven days from the signing. Dated April 7th, 
1836. 
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OVERTON ET AL, 
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OVERTON, 











defendant may have notice of these proceedings; 


CASES IN THE SUPREME COURT 
The reading of this document was objected to by the 


October, 1856. defendant, but admitted in evidence, and a bill of exceptions 


taken to the opinion of the court. 

There was full proof that the plaintiffs were the heirs of 
Samuel Overton, deceased ; that his succession was opened 
in the parish where the suit was pending ; that it was in 
possession of the defendant, who claimed it as heir also, 

The plaintiffs offered in evidence a petition of the 
defendant, in which he had represented himself as a 
nephew to the deceased, and claimed to be appointed 
curator of his succession. 

The judge of probates rendered judgment, confirming the 
plaintiffs in their capacity of heirs, that they be put in pox 
session of the deceased Samuel Overton’s succession, and 
that they have the administration thereof. The defendant 


appealed. 
Friend, for the plaintiff. 


Selby, for defendant. 


Bullard, J., delivered the opinion of the ccurt. 

The plaintiffs represent, in their petition, filed on the 19h - 
March, 1836, that they are the heirs of Samuel Overton, 
deceased, who left property, consisting of slaves and mova- 
bles. That one John Overton Patton, who calls himself 
John P. Overton, has taken possession of the whole property 
without authority. They express a desire to accept the suc- 
cession with the benefit of inventory ; pray that they may 
be recognized as heirs; that an administrator may be ap- 
pointed; that the property may be sequestered ; that the 
and 
that he be ordered to surfender into their hands all the 
papers, books, vouchers and money, which may have come 
into his hands, belonging to the estate. On this petition, 
under date of March 18th, 1836, the judge ordered that the 
petitioners be recognized as heirs ; that they be allowed to 
accept the succession, under benefit of inventory; that an 
administrator be appointed ; that the property be in the mean 
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time sequestered, on the petitioners giving bond, and that an Wxsxenx Dist 


inventory be made. 


October, 1836. 


On the sixth of April, the defendant filed a motion, praying ovENTUN Br Al. 


that the suit be dismissed for errors apparent of record, and 
that the sequestration be dissolved. 

The exceptions, thus brought to the notice of the court 
somewhat loosely, are specifically set forth in what is called 
abill of exceptions, to which our attention has been called, 
The objections were: Ist. That the citation did not set forth 
the residence of the defendant, nor the place where the 
office of the clerk is kept: 2d, That the sequestration ought 
to be set aside, because a copy of the orders was not served 
on the defendant, and that the court erred in ordering a copy 
to be served afterwards: 3d. That the petition is insufficient, 
ag it does not set forth the residence of the defendant. 

After these exceptions were overruled, to wit: on the 27th 
of April, the defendant filed his answers, in which he denied 
the allegations in the petition. He further alleges that he 
is in possession of the property, as an owner by purchase, as 
evidenced by an act passed before F. De Amas, notary 
public. He denies the jurisdiction of the Probate Court, to 
decide upon the question of title, and prays that the suit 
may be dismissed. 

The court sustained its jurisdiction, and after trial 
adjudged that the plaintiffs were heirs at law; that they 
should be put in possession, and have the administration. 

In the progress of the trial the plaintiffs gave, in evidence, 
a document bearing date the 7th of April, 1836, after the 
inception of this suit, by which it appears that the defendant 
acknowledges the plaintiffs to be the heirs at law of Samuel 
Overton; that he had in his hands assets belonging to the 
eslate-amounting to twelve thousand four hundred and 
seventy-two dollars, which he binds himself, under the pen- 
alty of ten thousand dollars, to pay over to the plaintiffs, 
after deducting three thousand and seventy-five dollars, for 
which he had become responsible, on account of the estate, 
and such other debts as may be presented and properly es- 
tablished against the same, within eleven days, within 


ovEntox, 
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Wesrzax'Dist. which time the agreement is to be fully accomplished. The 
October, 1856. plaintifis bind themselves, under the penalty of four thousand 
ovsrtoy erat. dollars to transfer to the defendant, on his compliance with 
ovenrox, _ bis part'of the agreement, all their right, title and interest to’ 

~ and inthe succession of Samuel Overton, so far as it hag 

been inventoried in the parish of Carroll, including a tract of 

land in the parish of Iberville. They further bind them. 

selves to dismiss this suit. It was agreed that this agree. 

ment should be deposited with the parish judge, to be used 

by either party on the failure of the other to comply, “which 

shall be manifested by the party wishing, by his appearing 
at the office of the parish judge, on the 18th of April, and’ 

, there declaring, in the presence of witnesses, that he or they 

are ready to do so.” 

The Court of This was certainly a promise to sell, under certain 
gg te hn conditions, and an admission that the defendant was in 
and incompetent possession, and had made large advances on account of the 
agreement be- estate. The question, whether the defendant had lost any 
tween parties. e + is 
claiming a suc- right under that agreement by a non-compliance with its 
cession, which conditions, was one which the Probate Court was clearly 


contains a pro- 


ree to oe incompetent to try, inasmuch as the defendant does not 
other conditions * m . 
ofacontract. appear as a co-heir, but as a stranger to the succession, and 


— rege in possession, with the consent of the plaintiffs, and under a 
whether one oO ° ° . 
the parties who contract, by which he became the owner, on complying with 


me ty ogg certain conditions within the limited period. The Probate 


heir, had lost Court could not inquire whether the defendant had been 
any rights under : 
the agreement properly put in delay, or whether be may not have been 


1 agg ger prevented from performing the conditions within the time, 


a a by the acts of the plaintiffs themselves. In deciding on 

volving his right those questions, the court would necessarily inquire into the: 

as i Purchaser, right of the defendant as purchaser, and upon his title to the 

bate Court is property. ‘ 

clearly incompe- P 

tent to decide. The probate judge seems to have supposed that he had 
jurisdiction in this case under that provision of the Code 
of Practice which gives to Courts of. Probate exclusive 
authority to decide on the putting in provisional possession of 
the heirs of absentees. Article 924, No. 12. But this is 


not the estate of an absentee. The ancestor died in the 
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WESTERN Des 


‘he parish, and never appears to have been an absentee. He cites, 
ind in support of his view of the case, the decision of this court in October, 1896. 
ith the case of Donaldson vs. Dorsey et al., 4 Martin, N. S. 509. ovenrow ev at. 
L to’ In that case the defendants were in possession of some outlines 
has property claimed by the presumptive heirs of an absentee. | The Court of 
t of The defendants pleaded to the jurisdiction of’ the Probate —— provi- 
m- ‘| | Gourt. The exception was sustained i in both courts. The ae 
ee. Supreme Court held that the Probate Court was correct in the presumptive 
ed decreeing provisional possession of the estate to the presump- ee herby 
ch tive heirs, but at the same time they say, that if they claim Taos ead 
ng as part of the estate, property in possession of any one, they _ nt the es- 
nd must assert their right contradictorily with the possessor in pean pt do 
ey the ordinary tribunal. (Loco citato.) ca, they ma 
The case now before the court presents no other question ee 
in which the defendant had any interest in contesting. It was sor, in ths ordi- 
in unnecessary to cite him, in order to establish the heirship of "™Y “!™™! 
1€ the plaintiffs, and they were, in fact, recognized as heirs by 
'y the probate judge before the citation issued ; and they had 
ts already assumed the quality of heirs, by undertaking to sell 
y the estate.’ As aclaim for the administration, the law does 
rt not require that persons interested in the estate should be 
d made parties to a suit for the purpose of contesting the ” reat al 
a right of the applicant, and only requires public notice of the jurtolitdon ante 
h application. ‘the principal de- 
: nie : le see ne mand, it is with- 
e As the court was, in our opinion, without jurisdiction, as out authority to 
n to the principal demand, it was without authority to issue soaneaiinen of 
2 the writ of sequestration, which is but an incident and a which is but an 
; cautionary measure. anu ile 
1 We have. not thought it necessary to inquire as to the “* 
B correctness of the proceeding, in overruling the first excep- 
3 tions, because most of them related to such defects as might 
have been cured by amendment, and the defendant does not 
| _ deny that he is the same person mentioned in the citation. 
, It is, therefore, ordered, adjudged and decreed, that the 
: judgment of the Court of Probates be annulled, avoided and 
reversed ; that the exception to the jurisdiction be sustained, 
! and the suit dismissed ; and that the plaintiffs and appellees 





pay the costs in both courts. 
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Western Dist. 
October, 1856.’ 


OVERTON ET AL. 
v8. 
OVERTON’S 
ADMINISTRATOR. 


CASES IN THE SUPREME COURT 






OVERTON ET AL. 0S. OVERTON’S ADMINISTRATOR. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF CARROLL; 


Itis necessary for all the heirs to join in an action, to compel the adminis. 
trator to account, as he is bound to render but one account of his 
administration. 

But any one of the heirs may maintain an action to remove the adminis. 
trator for malversation in office. 

The administrator may be removed, and called to acecunt for his adminis. 
tration afterwards. The heirs can then have recourse upon his bond, 
An injunction cannot be maintained, suspending the administrator in the 
exercise of the functions of his office, though he might well be restrained 
for committing waste and ruining the estate, by collusion with pretendéd 

creditors. 


This is an action instituted against the administrator of 
Samuel Overton, deceased, to restrain and enjoin him from 
proceeding in the administration of the estate, requiring of 
him to render an account, and praying that he may be 
removed for malversation in office. 

The suit was commenced by J, and T. J. Overton, styling 
themselves brothers of the deceased, who, together with their 
sister, Cassandria Overton, wife of J. F. Bryan, residing out 
of the state, are the legal heirs, and have accepted the 
succession of said Samuel Overton, with the benefit of 
inventory. 

They allege that the defendant is ruining the estaté he 
administers, through fraud and collusion with pretended creé- 
ditors and others, by admitting enormous and exorbitant 
claims against it, and other misconduct in office. They 
pray for an injunction to restrain him from acting any 
further, and that he be suspended until final hearing is ‘had 


in the case, and finally, that his letters of administration be 





revoked, and that they, for themselves and sister, be allowed 
to accept the succession of the deceased, Samuel Overton, 
purely and unconditionally, and put in the possession thereof. 
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The probate judge made: an order, granting the prayer of Wxsrzaw Dist. 
October, 1836, 


The defendant pleaded a general denial, and averred that oyznrow er at. 


the petitioner. 


the injunction was illegally issued, and prayed that it be 


dissolved, with damages. He further averred, that the avmrnisrraror. 


plaintiffs showed a joint interest in the succession claimed 
with their sister, who was not a party to the ‘suit, conse- 


_ quently it.could not be mairitained ; that he had sustained 


eight hundred dollars damages, for attorneys’ fees, by this pro- 
ceding, and one hundred dollars for costs and expenses. He 
therefore prays, that the injunction be dissolved, with 
damages, and the suit dismissed. 

The judge of probates was first of opinion, from the 
pleadings and evidence, that the affidavit was insufficient on 
which the injunction was granted, and gave judgment 
dissolving it, with damages as prayed for, but allowed the 
case to proceed as to the other matters. The plaintifis’ 
counsel excepted to this judgment. 

On motion and argument, this judgment was set aside, and 
the injunction reinstated. 

There are a great many bills of exception in the record, 
which seem to have been taken at every step of the case,, 
and are not material to its decision. 

The evidence showed gross abuse and collusion on the 
part of the defendant, as administrator, in admitting the 
account of a certain attorney for a fee, which swallowed up 
the whole of the estate. It seems the attorney made an 
arrangement with the deceased, Mr. Overton, while the 
latter was in prison, on a charge of murdering one of his. 
own slaves, to defend him in court, for which he was to have 
all Overton’s property. The latter, however, died in jail 


- before he was ever brought to trial. His attorney ascer-. 


tained the nett amount of his estate (nine thousand dollars, ). 
and made his fee to cover it, which was admitted by. the: 
administrator. 

On a final hearing, the probate judge dissolved the injunc-. 
tion, with damages, but admitted. the plaintiffs. as. heirs, 
60 
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Wssrenx Disr. and ordered the defendant to render an account of his . 
_Oetober, 1856. administration, and that the plaintiffs be put in possession of 


overton Er at. the estate. From this judgment the defendant appealed. 
ovsnron’s ' 


apursistRaToR.  (Syaulding and Friend, for the plaintiff. 


Selby, conira. 


Bullard, J., delivered the opinion of the court. 


Two of the heirs of Samuel Overton, who stated that their 
co-heirs reside abroad, sue the administrator of his estate, 


alleging malversation, and pray that his letters may be 


love ico°"Y revoked, and that he may be condemned to account. 


to join inanac- The defendant excepts that all the heirs are not parties. 
tion to com Me . : 0s 
the administrae We dre of opinion, that so far as the object of this suit is to 


Bee ent; compel the administrator to render an account, all the heirs 


ee ee ought to have joined in the action, because the defendant is 
administration. bound to render only one account; but any one of the heirs 


But any one of »,; ini 
Pg gue might well provoke the removal of the administrator, on the 


maintain an ac- grounds alleged in the petition. The administrator, for 


tion to remove ° : 
the administra- SUfficient causes, might be removed and called to account 


tor for malver- : ni ; t ; : 
sation in office, OF his administration afterwards, and the heirs have recourse — 
The adminis- Upon the bond. 


na eau. The evidence in the record satisfies us that the conduct of 


fd to account for the defendant was such as to justify his removal, and we 
is administra- : 
tion afterwards. presume, from the tenor of the suit, the court below sup- 


The hei ; 
b sou — te. posed he must first render an account, and did not make 


— his (he proper distinction between a discharge of the adminis- 


An injunction trator, which could only be done after a rendition of his 
i . . . * r 
sient, ee account, and his removal which might precede it. 
ing the adminis- The injunction was properly dissolved, because while the 
trator in the ex- S| : ‘ 
ercise of the defendant Was administrator, his functions could not be 


a lw altogether suspended, though he might. well be restrained 


might well itti ini j 
— restraey Om committing waste and ruining the estate, by collusion 


for committing With pretended creditors ; but the judgment in favor of the 


nae agian defendant for nine hundred dollars damages, is in our 


by collusion opinion erroneous, because the record furnishes no standard 
with pretended 


creditors. by which the court could estimate the ten or twenty per 
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cent., authorized by statute, in a summary way. Session Wesreaw Disr. 

Acts of 1831, sec. 3, page 93. Acts of 1833. October, 1836. 
’ There is a confused mass of bills of exception in the overron zr at. 
record, which our view of the merits of the controversy pom tee ‘ 
renders it useless to decide upon. ADMINISTRATOR. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be avoided and reversed ; 
and proceeding to give such judgment as ought, in our 
opinion, to have been rendered below, it is further ordered 
and decreed, that the letters of administration heretofore 
granted to the defendant, on the estate of Samuel Overton, 
be cancelled and revoked, that the injunction be dissolved, 
the costs of the Court of Probates, except those occasioned 
by the injunction, be paid by the defendant, and that those — 
last mentioned, together with those of the appeal, be paid by - 
the plaintiffs, reserving to the defendant his right, if any he 
have, to recover damages on the injunction bond. 









